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In The 


States GJnurt at Appeals 

Foe The District of Columbia Circuit 


No. 10,242 


Seaboard & Western Airlin es, Inc., 

Petitioner, 
vs. 

Civil Aeronautics Board, 

Respondent. 


Petition for Judicial Review of Orders of the 
Civil Aeronautics Board 


JOINT APPENDIX TO BRIEFS 


To the Honorable, the Judges of the United States 

Court of Appeals for the District of Columbia Circuit: 

Seaboard & Western Airlines, Inc., presents this petition 
for judicial review of orders of respondent, Civil Aero¬ 
nautics Board, and in support thereof respectfully repre¬ 
sents and alleges the following: 

1. Petitioner, Seaboard & Western Airlines, Inc., a 
corporation organized under the laws of the State of Dela¬ 
ware and having its principal office at 16 Liberty Street, 






2 


New York City, is an Irregular Air Carrier engaging in 
international air transportation of property only princi¬ 
pally between points in the United States and points in 
Europe and the Middle East, under authority of Letter of 
Registration No. 13, issued pursuant to the provisions of 
Section 292.1 of the Economic Regulations of the Civil 
Aeronautics Board, respondent herein. 

2a 2. Pan American Airways, Inc. and American 
Overseas Airlines, Inc., are air carriers operating in 
international air transportation between points in thg 
United States and points in Europe and in the case of Pan 
American to points beyond Europe under certificates of 
public convenience and necessity for the transportation of 
persons, property and mail. 

3. Seaboard & Western, a non-subsidized irregular air 
carrier, Pan American and American Overseas, subsidized 
certificated air carriers, are all authorized to engage in 
transportation of property by aircraft between points in 
the United States and points in Europe and Seaboard and 
American Overseas are authorized to serve points beyond 
Europe. All three carriers, under their operating au¬ 
thority as common carriers by air and as contract carriers, 
may and do operate between many identical points. 

4. Respondent is an agency created by the laws of the 
United States (49 U. S. C. A. Section 401 et seq). Among 
other of its functions with respect to promotion, develop- 
mentment and regulation of air transportation, respondent 
is vested with authority and charged with the duty of ad¬ 
ministering the subsidy provision, Section 406, of the Civil 
Aeronautics Act of 1938 (49 U. S. C. 486) by fixing and de¬ 
termining mail rates for certificated air carriers. 

5. In a proceeding in which the issues are substantially 
identical to those in this case, (No. 10,086) there is pending 
before this Court on petitioners petition for review an 
order of respondent (Serial No. 2297 dated December 16, 
1947) which denied petitioner^ petition to intervene in 
temporary and permanent mail rate proceedings of Trans- 
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continental & Western Air, Inc., the third subsidized air 
carrier operating in Transatlantic service. In that 
3a proceeding respondent’s motion to dismiss was de¬ 
nied by this Court on March 30, 1949. Petitioner’s 
brief is due in that case on May 2,1949. 

• V 

I 

The Nature of the Proceeding 

6. Petitioner seeks review of orders (Serial Nos. E- 
2730 and E-2733, dated April 19, 1949, copies of which are 
attached as Appendix B) entered by respondent and of 
the supporting findings and conclusions set forth therein, 
which said orders denied petitions for leave to intervene in 
temporary mail rate proceedings of Pan American and 
American Overseas, granted intervention, .limited as to 
issues, with respect to the fixing of permanent rates of 
those carriers, and failed to grant requested oral argu¬ 
ment thereon. In the Pan Ajnerican Airways proceeding, 
the petition for leave to intervene was filed December 10, 
1948, and in the American Overseas proceeding the peti¬ 
tion for leave to intervene was filed January 6, 1949, but 
said petitions were not acted upon by respondent until 
April 19, 1949, the same day on which respondent issued 
its orders Serial Nos. E-2729 and E-2732 (copies of which 
are attached as Appendix C) which together propose to 
authorize the payment of about 35 million dollars as tem¬ 
porary mail pay to Pan American and American Overseas, 
for the years 1946, 1947 and 1948. Of this amount about 
$15,000,000 represents an increase over amounts authorized 
and paid under authority of previous orders. This $15,- 
000,000 will presumably be paid to the carriers on or imme¬ 
diately after April 27th unless the petition for stay filed 
herein by petitioner is granted. Petitioner prays this hon¬ 
orable Court to reverse said orders Serial Nos. E- 
4a 2729 and E-2732 or to set aside said orders and to di¬ 
rect respondent to grant petitioner’s petitions for 
leave to intervene in the aforementioned proceedings be- 
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fore respondent. Petitioner also requests that said tempo¬ 
rary mail rate proceedings be stayed pending final action 
on this petition for review. A petition for stay is being 
filed with this petition and in view of the fact that payment 
by the Postmaster General will be made immediately, a 
motion for temporary restraining order is also filed here¬ 
with. 

7. By orders dated December 16,1946 (American Over¬ 
seas Airlines, 1 Mail Bate, 7 C. A. B. 623 (1946), and Pan 
American Airways, Inc., Trans-Atlantic Mail Bate, 7 
C. A. B. 605 (1946)), respondent fixed temporary mail rates 
for Pan American and American Overseas for the period 
on and after January 1, 1946 at 75tf per mail ton mile. By 
orders Serial Nos. E-883, dated October 16, 1947, and E- 
977, dated November 12, 1947, these temporary mail rates 
were increased, and American Overseas was awarded $3,- 
137,000 for the period January 1, 1946 through June 30, 
1947. Pan American was awarded $4,229,000 as a tempo¬ 
rary rate for the same period. By the same orders tempo¬ 
rary mail rates of 75^ per mail ton mile were fixed for both 
carriers between the United States and European gateways 
and 35^ per airplane mile was fixed for the remaining serv¬ 
ices, effective on and after July 1, 1947. By orders Serial 
Nos. E-1895 and E-1896, dated August 25, 1948, temporary 
mail rates for the two carriers were increased effective De¬ 
cember 31,1947 to 60^ per airplane mile. 

8. By order Serial No. E-2729, respondent proposes to 
award a total of $24,635,000 as temporary mail pay 

5a to Pan American Airways for the three years 1946, 
1947 and 1948, an increase over the amount already 
authorized on a temporary rate basis for that period of 
$12,783,000. 

9. By order Serial No. E-2732, respondent proposes 
to award American Overseas Airlines temporary mail pay 


1 The name of the carrier was originally American Export Airlines, 
Inc., which on November 3, 1945, became known as American Overseas 
Airlines, Inc. 
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in the amount of $10,146,000 for the years 1946, 1947 and 
1948, an increase of $2,146,000 over the amount theretofore 
authorized on a temporary basis. 

10. The foregoing amounts proposed to be paid to Pan 
American and American Overseas do not constitute final 
payment but are merely advances in the nature of a draw¬ 
ing account on the Government. Neither Pan American 
nor American Overseas has filed objections to the payment 
of said amounts on a temporary basis. . Based on past ex¬ 
perience and the normal procedure of the Civil Aeronautics 
Board and of the Post Office Department, payment of the 
foregoing amounts will be made in a lump sum by the Post 
Office Department on April 27, 1949, or immediately there¬ 
after. By virtue of the Board’s denial of petitioner’s peti¬ 
tions to intervene in the proceedings before the Board, 
petitioner cannot file objections to nor participate as an 
intervenor in the determination of temporary mail pay to 
be paid to Pan American and American Overseas. 

n 

The Statutes Upon Which the Proceeding Is Based 

11. This honorable Court has jurisdiction under the 
Civil Aeronautics Act of 1938, as amended, Section 1006 
(52 Stat. 977, 54 Stat. 1233, 1235 ; 49 U. S. C. A. 401) and 
under the Administrative Procedure Act, Section 10 (5 

U. S. C. A. 1001 et seq ). 

6a in 

The Facts Upon Which the Proceeding Is Based 

12. Pan American and American Overseas are certifi¬ 
cated air carriers holding certificates of public conven¬ 
ience and necessity under Section 401 of the Civil Aeno- 
nautics Act of 1938, as amended (49 U. S. C. 481) by which 
they are authorized to transport passengers, property and 
mail. Being the holders of mail certificates, Pan American 
and American Overseas are entitled to receive mail pay in 
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accordance with the provisions of Section 406 of the Civil 
Aeronautics Act (49 U. S. C. 486). By this Section the 
Board is directed to consider certain factors in deternjin- 
ing the amount of mail pay or the rates of mail pay which 
any carrier is to receive, and under this Section a carrier 
is entitled to an amount of mail pay which . . together 
with all other revenue of the air carrier (to) will enable 
such air carrier under honest, economical, and efficient 
management, to maintain and continue the development of 
air transportation to the extent and of the character and 
quality required for the commerce of the United States, the 
postal service, and the national defense.” This is a “sub¬ 
sidy” provision and in practical operation, assuming hon¬ 
est, economical, and efficient management on the part of an 
air carrier, and assuming that the transportation services 
afforded by the carrier are required by the commerce of 
the United States, the postal service and the national de¬ 
fense, the carrier is entitled to receive an amount of mail 
pay which will cover whatever losses it may incur in its 
passenger, property and mail operations, and in addition 
an amount sufficient to assure the air carrier of a reason¬ 
able return on its entire investment used and useful in air 
transportation. 

7a 13. Seaboard & Western commenced operations 
in May 1947 as a contract carrier of property and 
therefore not subject to the jurisdiction of the Civil Aero¬ 
nautics Board. 1 In June, 1947, it applied for a Letter of 
Registration under Section 292.1 of respondent’s Economic 
Regulations. Pursuant to this application, Letter of Reg¬ 
istration No. 13 was issued to petitioner on July 8, 1947, 
authorizing it to engage in air transportation as an irregu¬ 
lar air carrier. Under its operating authority petitioner 
conducts an exclusive freight operation in international air 
transportation. Not being a certificated carrier under 


1 The jurisdiction and authority of respondent is limited to air opera¬ 
tions which constitute air transportation as defined in Section 1(10) and 
1(21) of the Civil Aeronautics Act, i.e., common carrier transportation 
of persons and property and transportation of mail by aircraft. 
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Section 406 of the Civil Aeronautics Act, petitioner receives 
no mail pay or Government subsidy of any kind but is en¬ 
tirely dependent on its commercial activities for profitable 
operations. Petitioner has applied to respondent, Civil 
Aeronautics Board, for a certificate of public convenience 
and necessity to carry freight in international air trans¬ 
portation, but it has not applied for the right to carry 
mail. Hence, no subsidy has been requested. 

14. Pan American and American Overseas engage in 
international freight operations on both a common car¬ 
rier and contract basis. Petitioner is presently operating 

5 C-54 aircraft in its international freight operations. Peti¬ 
tioner also engages in operations both of a common carrier 
and contract type. These freight operations are conducted 
by all three carriers between many of the same points and 
generally are conducted between the United States, Europe 

and points beyond. 

8a 15. Petitioner undertook to engage in interna¬ 
tional operations as an air carrier carrying cargo 
exclusively under a Board regulation by which Seaboard 

6 Western is authorized to engage in such operations. 
Petitioner invested substantial amounts of money, made 
extensive surveys into international air cargo potential, 
purchased costly equipment and employed and trained the 
necessary personnel to engage in such an operation and 
at this time has created and built up what is undoubtedly 
the most experienced and substantial organization in exist¬ 
ence engaging exclusively in international all-cargo opera¬ 
tions. Seaboard & Western has operated on a commer¬ 
cially profitable basis without the benefit of any Govern¬ 
ment subsidy, the only United States international air car¬ 
rier which has been able to do so. Pan American and 
American Overseas have received and continue to receive 
mail pay authorized by temporary mail rate orders issued 
by the'Civil Aeronautics Board. 

16. Section 406 of the Civil Aeronautics Act, the sole 
statutory source of the Board’s mail rate authority, does 
not provide for the fixing of temporary mail rates but sim- 
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ply authorizes the Board to “fix and determine fair and 
reasonable rates of compensation for the transportation 
of mail by aircraft, the facilities used and useful therefor, 
and the services connected therewith,’’ provides for notice 
and hearing and sets forth matters which the Board must 
consider in fixing such mail rates. 

17. By Section 406(b) the Board is directed, as follows 
with respect to the matters which it shall consider: 

“In determining the rate in each case, the Authority 
shall take into consideration, among other factors, the 
condition that such air carriers may hold and operate 
under certificates authorizing the carriage of mail only 
by providing necessary and adequate facilities and 
9a service for the transportation of mail; such stand¬ 
ards respecting the character and quality of service 
to be rendered by air carriers as may be prescribed by 
or pursuant to law; and the need of each such air car¬ 
rier for compensation for the transportation of mail 
sufficient to insure the performance of such service, 
and, together with all other revenue of the air carrier, 
to enable such air carrier under honest, economical, 
and efficient management, to maintain and continue the 
development of air transportation to the extent and of 
the character and quality required for the commerce of 
the United States, the Postal Service, and the national 
defense.” 

18. In none of the temporary rate orders so far issued 
by respondent authorizing temporary mail pay for Pan 
American and American Overseas has respondent made 
findings with respect to any of the factors set forth in Sec¬ 
tion 406(b). In the orders to show cause, dated April 19, 
1949, American Overseas is directed to show cause why the 
amount of $10,146,000 for the period January 1, 1946 
through December 31, 1948, should not be placed in effect 
as the fair and reasonable temporary rates of compensa¬ 
tion to be paid the carrier for transportation of mail by 
aircraft In support of authorizing the payment of this 
amount of money to the carrier as a temporary mail rate, 
the only finding in the show cause order is the following: 

“The Board finding that it is in the public interest 
to immediately place the aforesaid proposed rates for 
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the period January 1, 1946, to December 31, 1948, in- 
clnsive, into effect as temporary rates for snch period 
for American Overseas.” (Order Serial No. E-2732) 

19. Pan American’s order to show cause, which pro¬ 
poses to authorize payment of $24,635,000 as a temporary 
rate, contains the same finding. No other findings are 
contained in either order. 

20. In all prior cases involving the fixing of temporary 
mail rates it is believed that the Board has justified the 

fixing of temporary rates on the fact that the car- 
10a rier’s financial condition was so critical as to require 
extraordinary relief of that type. In an opinion and 
order dated April 14, 1949, just five day before petitioner 
was denied intervention in the proceedings below, re¬ 
spondent specifically stated that one of the two issues in a 
temporary rate proceeding is “whether the carrier is in 
serious financial need.” There is no showing that Ameri¬ 
can Overseas and Pan American are in serious financial 
need, and on information and belief it is alleged that each 
of those carriers is in excellent financial condition and not 
in a critical position with respect to the need for additional 
mail pay. 

21. Since petitioner engages in air transportation of 
property without the benefit of mail pay or subsidy of any 
kind and since Pan American and American Overseas are 
also engaged in the transportation of property between 
many of the same areas and points as petitioner but with 
the advantage of Government payments, there is grave 
danger that Pan American and American Overseas may be 
using such mail payments to support uneconomical prop¬ 
erty transportation operations at below-cost rates in such 
manner as to place Seaboard & Western in an unfair com¬ 
petitive position and ultimately to threaten petitioner’s 
ability to survive. 

22. As to petitioner, engaged exclusively in foreign op¬ 
erations, the situation is particularly critical in view of 
the fact that respondent’s power to directly regulate the 
passenger and property rates, fares and charges of air 
carriers extends to operations in domestic and overseas air 


r 
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transportation but does not extend to operations in foreign 
air transportation. American Overseas’ and Pan Ameri¬ 
can’s operations are conducted generally at a sub- 
11a stantial loss without mail pay, and it is petitioner’s 
belief that their freight operations are conducted 
substantially below cost and that they can continue to be so 
conducted only because of Government mail subsidy in un¬ 
fair competition with petitioner whose freight operations 
must be profitable in order for it to survive. 

23. Although in determining the amount of mail pay to 
be authorized for any carrier the Board is required under 
Section 406 of the Act to eliminate any costs which result 
from uneconomic or inefficient management, the Board has 
made no finding whatsoever with respect to the character 
of management of Pan American or American Overseas, 
and it is petitioner’s belief that operations by both car¬ 
riers are inefficient and uneconomic and that if the facts 
were known, as they would be after a proper hearing, the 
mail pay properly to be authorized for those carriers would 
be substantially less than that authorized by respondent’s 
show cause orders of April 19,1949. 

24. Section 406 of the Act clearly contemplates and re¬ 
quires fixing and determining of mail rates through the 
mechanism of a quasi judicial proceeding and the Board’s 
rules of practice clearly recognize this mandate (Section 
285.13 of the Board’s Economic Regulations, which are set 
forth in Appendix A). The regulations provide for uncon¬ 
tested as well as contested mail rate cases and set forth the 
usual steps in any quasi judicial proceeding. The rules of 
practice do not mention or provide for “temporary” mail 
rate proceedings. 

25. By creating a temporary rate proceeding not pro¬ 
vided for in the statute the Board appears in fact to 

12a have departed completely from specific statutory 
requirements, and it appears to maintain in its tem¬ 
porary mail rate proceedings only the barest and most 
superficial and formal aspects of the quasi judicial proceed¬ 
ing. In the American Overseas and Pan American pro- 


11 


ceedings, show cause orders have been issued and those 
carriers could have filed notices of objections and later 
answers. It is not to be expected, however, that Pan Amer¬ 
ican or American Overseas would file such notice or answer 
because each of these carriers is in fact receiving Govern¬ 
ment funds in advance of its being entitled to them under 
the statute. Any proposed temporary rate order will in 
every case be accepted by the carrier. Although a pro 
forma hearing is held with respect to each proposed tempo¬ 
rary rate, such hearing is in fact the sheerest formality that 
can only have been designed to comply with the specific 
statutory requirement of notice and hearing. 

26. The statute contains no authority whatsoever for 
the fixing of temporary rates which in effect places air car¬ 
riers on a Government drawing account. The Board’s ad¬ 
ministration of its unauthorized temporary rate authority 
is apparently designed to prevent any possibility of judi¬ 
cial review. No person other than the carrier involved in 
the particular temporary rate has ever been permitted to 
intervene and participate in a temporary rate proceeding. 

27. When a subsidy is being paid by the Government to 
a direct competitor whether or not the competitor also re¬ 
ceives subsidy, but especially if he receives none, the com¬ 
petitor is obviously a party in interest entitled to be heard 
on such matters as are properly in issue. Petitioner is a 
direct competitor of Pan American and American Over¬ 
seas, find petitioner receives no Government subsidy. 

13a 28. Petitioner is entitled to mail pay only to the 

extent that it is required under honest, economical 
and efficient management. Petitioner as a competitor, is 
entitled to participate in the determination of that issue 
both with respect to the temporary and final mail rate. 

29. With regard to the Board’s finding that petitioner’s 
intervention would unduly delay the proceedings, it is 
pointed out that petitioner would be required to file its an¬ 
swer in accordance with provisions of the Board’s appli¬ 
cable rules of practice which allow 30 days for such filing. 
The proceeding would go forward according to schedule 
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like any other contested proceeding. By denying petitioner 
leave to intervene the Board has simply insured itself 
against the possibility of a contested temporary mail rate 
proceeding. It is apparently respondent’s view that tem¬ 
porary mail rate proceedings cannot be contested by any¬ 
one, but that all such temporary rates must go into effect 
on the basis of simple offer and acceptance by respondent 
and the carrier involved. Section 406 does not contemplate 
such a proceeding. 

30. It follows as a result of respondent’s action, if it is 
sustained, that respondent’s temporary rate procedure and 
its authority to fix temporary rates, which authority is 
not provided for by statute, cannot in any case be sub¬ 
jected to judicial review even though in the case of the 
trans-Atlantic carriers alone payment of approximately 45 
million dollars of Government funds has been authorized 
through temporary rate orders which in fact represent lit¬ 
tle more than the culmination of an agreement between 
the Board and the individual carrier involved. 

31. It is petitioner’s position that it is entitled as of 
right to intervene in Pan American’s and American 

14a Overseas mail rate proceedings at any time after the 
proceedings have been commenced and that it may 
participate in every state of such proceedings to whatever 
extent may be proper subject to lawful rules, regulations 
and orders of respondent. 

IV 

Points Relied On 

(1) Respondent erred in denying petitioner leave to 
intervene in the temporary mail rate proceedings.. 

(2) Respondent erred in denying petitioner leave to 
intervene as to all issues in the permanent mail rate pro¬ 
ceedings. 

(3) Respondent erred in limiting the issues in which 
petitioner could participate in the permanent mail rate pro¬ 
ceedings. 

(4) Respondent erred in failing to grant oral argument 
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on the question of petitioner’s right to intervene, as re¬ 
quested in petitioner’s petitions to intervene in the pro¬ 
ceedings below. 

(5) Respondent’s findings and conclusions are insuffi¬ 
cient to support its orders denying petitioner leave to in¬ 
tervene in the temporary mail rate proceedings and limit¬ 
ing the issues with respect to which petitioner was permit¬ 
ted to intervene in the permanent mail rate proceedings. 

(6) Respondent erred in finding that petitioner’s inter¬ 
vention in the temporary mail rate proceedings would un¬ 
duly delay those proceedings. 

(7) Respondent has arbitrarily, capriciously and in 
abuse of its authority denied petitioner’s request for leave 
to intervene in proceedings in which petitioner has a legal 
right to intervene in an effort to prevent any contest with 

respect to issues actually decided in the case, in an 
15a effort to prevent the raising of issues which are 
properly involved in the proceedings but which will 
not be raised by Pan American or American Overseas, the 
parties benefiting from proposed Board action, and in a 
further effort to foreclose judicial review of the validity 
of respondent’s practice with respect to the fixing of tem¬ 
porary mail rates, a practice not authorized by statute. 

(8) Respondent’s actions denying petitioner leave to 
intervene and refusing to grant oral argument and per¬ 
mitting intervention in the permanent mail rate proceed¬ 
ings but only with respect to limited issues are without 
warrant of law, in excess of respondent’s statutory author¬ 
ity, contrary to the due process clause of the Fifth Amend¬ 
ment and resulted in denying to petitioner rights to which 
it is entitled by statute and by the Constitution. 

V 

The Relief Prayed 

WHEREFORE, petitioner prays: 

(1) That a copy of this petition be served upon the 
Civil Aeronautics Board; 
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(2) That said Board be required to certify and file in 
this Court a transcript of the records of the proceedings 
in which orders Serial Nos. E-2730 and E-2733 of the Civil 
Aeronautics Board, dated April 19, 1949, were entered in 
accordance with the requirements of Section 1006 of the 
Civil Aeronautics Act of 1938, as amended; 

(3) That said orders of the Civil Aeronautics Board 
be reviewed, declared unlawful and that the same be re¬ 
versed by this honorable Court, or in the alternative that 
said orders be set aside and the Civil Aeronautics Board 

be directed to permit petitioner to intervene and 
16a become a party in the temporary mail rate proceed¬ 
ings before that Board and to become a party in the 
permanent mail rate proceedings before that Board with¬ 
out limitation as to the issues in which petitioner may be 
permitted to participate; 

(4) That the proceedings before the Civil Aeronautics 
Board be stayed pending final action by this Court on this 
petition for review or until further order of this Court; 

(5) That this Court grant petitioner such other and 
further relief as the Court may deem proper. 

Dated April 27,1949 

SEABOARD & WESTERN AIRLINES, INC. 
/s/ Hardy K. Maclay 
Hardy K. Maclay 

1757 K Street, N. W. 

Washington 6, D. C. 

Attorney for Petitioner 

Fennelly, Lowenstein, Engelhard 
& Pitcher 
25 Broad Street 
New York 4, New York 
Douglas M. Amann 
Of Counsel 
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17a Certificate of Service 

I hereby certify that the foregoing petition was 
served this date upon Pan American Airways, Inc., and 
American Overseas Airlines, Inc., by mailing a copy 
thereof, properly addressed, postage prepaid, to their re¬ 
spective counsel of record before the Civil Aeronautics 
Board. I further certify that a copy of the foregoing 
petition was served this date upon the Civil Aeronautics 
Board by personal service on Emory T. Nunneley, Jr., the 
General Counsel of the Civil Aeronautics Board. 

/s/ Hardy K. Maclay 
Hardy K. Maclay 

April 27,1949 


APPENDIX A 

Section 285A3 of the Economic Regulations 
of the Civil Aeronautics Board: 

Rules of Practice 

2S5.13 PROCEDURE IN RATE PROCEEDINGS 

(a) Institution of proceedings. Proceedings for the 
determination of rates of compensation for the transporta¬ 
tion of mail may be commenced by the filing of a petition 
by an air carrier or the Postmaster General, or upon the 
issuance of an order by the Board. Proceedings for the 
determination of rates, fares, or charges for the trans¬ 
portation of passengers or property may be commenced 
by the filing of a complaint, the filing of a petition by 
an air carrier or upon issuance of an order by the Board. 

(b) Order setting tentative rates , fares, or charges. 
Proceedings commenced by the Board will normally be 
instituted by the issuance of an order directing the parties 
to show cause why specified rates, fares, or charges set 
out in such order should not be fixed and determined by 
the Board. 
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(1) In proceedings instituted upon petition or com¬ 
plaint, the Board, before further procedural steps are 
taken, will normally issue an order directing the par¬ 
ties to show cause why specified rates, fares, or charges 
set out in such order should not be fixed and deter¬ 
mined by the Board. 

(2) The rates, fares, or charges specified in any 
order issued pursuant to this section will represent 
tentative rates, fares, or charges which appear to the 
Board to be fair and reasonable on the basis of the 
carrier’s monthly and annual reports and other infor¬ 
mation available to the Board. Such orders will be 
accompanied by and incorporate exhibits setting forth 
the basis upon which the tentative rates, fares, or 
charges have been formulated. 

(3) Rules, orders, and notices issued hereunder, 
will be served upon the carrier concerned, and any 
other parties to the proceeding, and public notice 
thereof will be given. Copies of rules, orders, and 
notices entered in proceedings for the determination 
of rates of compensation for the transportation of mail 
will be transmitted to the Postmaster General. 

(c) Objection and answer to order setting tentative 
rates, fares, or charges. 

(1) After the issuance of an order of the Board 
pursuant to paragraph (b) of this section, any party 
having objections to the tentatives rates, fares, or 
charges specified in such order or to the admissibility 
in evidence of the exhibits accompanying such order 
and information specified therein shall file with the 
Board, within such periods of time as may be pre¬ 
scribed in such order notice of the fact that such 
objections exist and, after such notice, a written 
answer setting out the objections of the party to the 
tentative rates, fares, or charges. 

(2) Objections stated in an answer shall be spe¬ 
cific, and the answer shall be accompanied by exhibits 
in support of the objections and by a statement of 
the effect of such objections upon the tentative rates, 
fares, or charges. 

(d) Procedure when no answer is fled to order setting 
tentative rates, fares, or charges. 
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(1) If no notice, or if after notice no answer, is 
filed as provided in paragraph (c) of this section 
within the periods of time prescribed in the order, 
the proceeding will be assigned for public hearing. 
The statutory public hearing thus assigned will be 
expected to require nothing more than the introduction 
in evidence of the exhibits provided for in paragraph 

(b) (2) of this section and the information specified 
therein. 

(2) The Board, upon the close of such hearing, 
will adopt the tentative rates, fares, or charges speci¬ 
fied in its order pursuant to paragraph (b) of this 
section as its tentative decision. If no exceptions are 
filed to such tentative decision within 10 days after 
such decision is published or made available to public 
inspection, such decision shall without further pro¬ 
ceedings become the final decision of the Board. 

(e) Procedure when answer is filed to order setting 
tentative rates, fares, or charges. 

(1) If an answer is filed as provided in paragraph 

(c) of this section a conference will be held. The con¬ 
ference will be attended by representatives of the 
Board assigned to the particular case and representa¬ 
tives of the parties, and will be presided over by an 
examiner of the Board. 

(2) If a party desires to introduce evidence in 
the proceeding he shall file written notice with the 
examiner at the time of such conference. If a party 
desires an opportunity to file proposed findings and 
conclusions with supporting reasons therefor, he shall 
file written notice thereof with the examiner not later 
than the close of the hearing hereinafter provided for. 
If a party desires an opportunity to present oral argu¬ 
ment to the Board prior to issuance of a tentative 
decision, he shall file a written request therefor with 
the examiner not later than the close of the hearing 
hereinafter provided for. 

(3) The examiner at the close of the conference 
will prepare and serve upon the parties a conference 
report stating the issues raised by the objections of 
the parties with respect to the tentative rates, fares, 
or charges. Any party may file exceptions to such 
report within such time as may be prescribed by the 
examiner. 
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(4) Af ter service of the conference report, the pro¬ 
ceeding will be assigned for public hearing before an 
examiner of the Board. 

(5) The exhibits provided for in subparagraph 
(b)(2) of this section and the information specified 
therein, and any exhibits filed by any party in sup¬ 
port of any objections filed pursuant to paragraph (c) 
of this section shall constitute evidence of record in 
the proceeding, subject to the right of any party to 
object to the admissibility of such exhibits and infor¬ 
mation. Additional evidence may be presented by 
the parties at such hearing only if the notice pro¬ 
vided for in subparagraph (e)(2) has been filed, and 
such evidence shall be limited to evidence relating to 
the issues as defined in the conference report issued 
by the examiner and exceptions filed thereto pursuant 
to subparagraph (e)(3). A member (or members) of 
the Boards staff will be available at the hearing for 
examination by the parties on the evidence with re¬ 
spect to such issues. 

(6) Upon the conclusion of the hearing and the 
filing of proposed findings and conclusions and reasons 
in support thereof, the examiner shall certify the entire 
record to the Board for a tentative decision. 

(7) After certification of the record to the Board 
and completion of any oral argument, the Board will 
issue a tentative decision. Exceptions to a tentative 
decision and supporting reasons therefor may be filed 
within such time as may be prescribed in the tentative 
decision. Oral arguments to the Board on exceptions 
to tentative decisions will be permitted only in unusual 
and exceptional instances for good cause shown, and 
upon request set forth in the document containing the 
exceptions and supporting reasons. 

(8) If no exceptions to a tentative decision are 
filed within the prescribed time, the tentative decision 
shall, without further proceedings, become the final 
decision of the Board. If exceptions are taken to a 
tentative decision and oral argument is not enter¬ 
tained, the proceeding will be deemed submitted to the 
Board for final decision upon the filing of exceptions 
by the parties, or upon the expiration of the prescribed 
time for exceptions, whichever first occurs. Proceed¬ 
ings in which oral argument on exceptions to the ten- 
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tative decision is entertained, will be deemed submitted 
to the Board for final decision upon the completion of 
such oral argument. 

APPENDIX B 

Orders 

Serial Number E-2730 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 19th day of April, 1949. . 

Docket No. 1706 

In the Matter of the Compensation for the Transportation 
of Mail by Aircraft, the Facilities Used and Useful 
Therefor, and the Services Connected Therewith of 
PAN AMERICAN AIRWAYS, INC., 
in its Trans-Atlantic Operations. 

Order Granting Limited Intervention 

Seaboard & Western Airlines, Inc. (hereinafter called 
Seaboard & Western), an irregular air carrier authorized 
to engage in international air transportation of property 
only pursuant to the provisions of Section 292.1 of the 
Economic Regulations, having, on December 10, 1948, filed 
a petition for leave to intervene in this proceeding; 

Pan American Airways, Inc., having, on February 14, 
1949, filed a memorandum in opposition to the aforesaid 
petition, which memorandum has been duly considered; 

The Board finding that: 

1. Seaboard & Western has not alleged any matter indi¬ 
cating that it has a substantial interest in the subject mat¬ 
ter of this proceeding entitling it to intervene as a matter 
of right; 

2. The interest alleged by Seaboard & Western is that 
of a competitor for cargo, and while such interest is insuf- 
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ficient to entitle it to intervene as a matter of right, it 
would be in the public interest to permit limited interven¬ 
tion in the determination of a final mail rate as a matter 
of discretion, because it would produce improved analyses 
with respect to any issues as to the extent, if any, to which 
cargo operations should be underwritten by 4 ‘need’* mail 
pay in the interest of the overall development and main¬ 
tenance of a sound air transportation system; 

3. The intervention of Seaboard & Western in the de¬ 
termination of temporary rates would unduly delay such 
proceedings and, because of the limited issues involved, 
would not contribute materially to the proper determina¬ 
tion of temporary rates; 

IT IS ORDERED, That the petition of Seaboard & 
Western Airlines, Inc., for leave to intervene in this pro¬ 
ceeding be and it is hereby granted as a matter of discre¬ 
tion, such intervention to be limited to the final mail rate 
determination, and then only to such issues as relate to 
cargo operations and the extent, if any, to which such cargo 
operations should be underwritten with 4 * need” mail pay. 

IT IS FURTHER ORDERED, That insofar as the peti¬ 
tion requests intervention in the determination of tempo¬ 
rary mail rates, or for other purposes, it is hereby denied. 

By the Civil Aeronautics Board. 

/s/ M. C. Mulligan 
M. C. Mulligan 

(SEAL) Secretary 

Orders 

Serial Number E-2733 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 19th day of April, 1949. 

Docket No. 1666 
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In the Matter of the Compensation for the Transportation 
of Mail by Aircraft, the Facilities Used and Useful 
Therefor, and the Services Connected Therewith of 
AMERICAN OVERSEAS AIRLINES, INC., 
in its Trans-Atlantic Operations. 

Order Granting Limited. Intervention 

Seaboard & Western Airlines, Inc. (hereinafter called 
Seaboard & Western), an irregular air carrier authorized 
to engage in international air transportation of property 
only pursuant to the provisions of Section 292.1 of the 
Economic Regulations, having, on January 6, 1949, filed 
a petition for leave to intervene in this proceeding; 

American Overseas Airlines, Inc., having, on January 
19, 1949, filed a memorandum in opposition to the afore¬ 
said petition, and Seaboard & Western having, on January 
28,1949, filed a reply to the memorandum, which memoran¬ 
dum and reply have been duly considered; 

The Board finding that: 

1. Seaboard & Western has not alleged any matter in¬ 
dicating that it has a substantial interest in the subject 
matter of this proceeding entitling it to intervene as a mat¬ 
ter of right; 

2. The interest alleged by Seaboard & Western is that 
of a competitor for cargo, and while such interest is insuf¬ 
ficient to entitle it to intervene as a matter of right, it 
would be in the public interest to permit limited interven¬ 
tion in the determination of a final mail rate as a matter of 
discretion, because it would produce improved analyses 
with respect to any issues as to the extent, if any, to which 
cargo operations should be underwritten by “need” mail 
pay in the interest of the overall development and main¬ 
tenance of a sound air transportation system; 

3. The intervention of Seaboard & Western in the de¬ 
termination of temporary rates would unduly delay such 
proceedings and, because of the limited issues involved, 
would not contribute materially to the proper determina¬ 
tion of temporary rates; 
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IT IS ORDERED, That the petition of Seaboard & 
Western Airlines, Inc., for leave to intervene in this pro¬ 
ceeding be and it hereby is granted as a matter of discre¬ 
tion, snch intervention to be limited to the final mail rate 
determination, and then only to snch issnes as relate to 
cargo operations and the extent, if any, to which snch 
cargo operations should be underwritten wdth “need” mail 
pay. 

IT IS FURTHER ORDERED, That insofar as the peti¬ 
tion requests intervention in the determination of tempo¬ 
rary mail rates, or for other purposes, it is hereby denied. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 

(SEAL) Secretary 


APPENDIX C 

Orders 

Serial Number E-2729 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted bv the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 19th day of April, 1949. 

Docket No. 1706 

In the Matter of the Compensation for the Transportation 
of Mail by Aircraft, the Facilities Used and Useful 
Therefor, and the Services Connected Therewith, of 
PAN AMERICAN AIRWAYS, INC. 
in its Trans-Atlantic Operation. 

Order To Show Cause 

The Board having this day issued a Statement of Tenta¬ 
tive Findings and Conclusions concerning the appropriate 
mail rates for the transatlantic operations of Pan Ameri¬ 
can Airways, Inc., (hereinafter referred to as Pan Ameri- 
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can) for the period January 1, 1946 - December 31, 1948, 
inclusive; 

The Board simultaneously with the issuance of said 
Statement having issued an Order to Show Cause why the 
rates proposed in said Statement should not be fixed, de¬ 
termined and published as the fair and reasonable perma¬ 
nent rates .of compensation to be paid Pan American for 
the transportation of mail, the facilities used and useful 
therefor, and the services connected therewith in its trans¬ 
atlantic operations; 

The Board finding that it is in the public interest to im¬ 
mediately place the aforesaid proposed rates for the period 
January 1, 1946 - December 31, 1948, inclusive, into effect 
as temporary rates for such period for Pan American; 

IT IS ORDERED, That Pan American is directed to 
show cause why the Board should not fix, determine, and 
publish the rates in the amount set forth in said Statement 
for the period January 1, 1946 - December 31, 1948 as the 
fair and reasonable temporary rates of compensation to be 
paid the carrier for the transportation of mail by aircraft, 
the facilities used and useful therefor, and the services 
connected therewith in its transatlantic operations, as fol¬ 
lows: 

For the period January 1, 1946 through December 
31,1948 an amount of $24,635,000 as follows r 1 
For each quarter of the calendar year 1946 $1,406,000 
For each quarter of the calendar year 1947 1,681,500 

For each quarter of the calendar year 1948 3,071,250 

The compensation provided herein shall be inclusive of 
and not in addition to the mail compensation heretofore re¬ 
ceived by the carrier for mail transported in its transatlan¬ 
tic operations during the period January 1, 1946 - Decem¬ 
ber 31,1948. 

IT IS FURTHER ORDERED, That all further proce¬ 
dure herein with reference to the aforesaid temporary 


1 The sum of these amounts is equal to 88.1 cents per revenue plane 
mile flown in scheduled passenger service. 
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rates shall be in accordance with Section 285.13 of the Eco¬ 
nomic Regulations and that any notice, as provided for in 
paragraph (c)(1) of said Section 285.13, that there exists 
any objection to the temporary rates shall be filed with the 
Civil. Aeronautics Board within seven days after the date 
of service of this Order, and if notice is filed as aforesaid, 
written answer and any supporting documents, as provided 
for in paragraphs (c) (1) and (c) (2) of said Section 285.13, 
shall be filed with the Board within thirty days after the 
date of service of this Order; 

IT IS FURTHER ORDERED, That this proceeding re¬ 
main open pending entry herein of an order fixing a final 
rate or rates for the period January 1,1946 - December 31, 
1948, inclusive, which said final rate or rates may be higher 
or lower than the temporary rates fixed herein; 

IT IS FURTHER ORDERED, That this order be served 
upon Pan American Airways, Inc. 

B v the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 

(SEAL) Secretary 

Orders 

Serial Number E-2732 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 19th day of April, 1949. 

Docket No. 1666 

In the Matter of the Compensation for the Transportation 
of Mail by Aircraft, the Facilities Used and Useful 
Therefor, and the Services Connected Therewith, of 
AMERICAN OVERSEAS AIRLINES, INC. 
over its entire system. 
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Order To Show Cause 

The Board having this day issued a Statement of Tenta¬ 
tive Findings and Conclusions concerning the appropriate 
mail rates for American Overseas Airlines, Inc., (herein¬ 
after referred to as American Overseas) for the period 
January 1,1946 - December 31,1948, inclusive; 

The Board simultaneously with the issuance of said 
Statement having issued an Order to Show Cause why the 
rates proposed in said Statement should not be fixed, de¬ 
termined and published as the fair and reasonable perma¬ 
nent rates of compensation to be paid Ajnerican Overseas 
for the transportation of mail, the facilities used and useful 
therefor, and the services connected therewith; 

The Board finding that it is in the public interest to im¬ 
mediately place the aforesaid proposed rates for the period 
January 1, 1946 - December 31, 1948, inclusive, into effect 
as temporary rates for such period for American Overseas; 

IT IS ORDERED, That American Overseas is directed 
to show cause why the Board should not fix, determine, and 
publish the rates in the amounts set forth in said State¬ 
ment for the period January 1,1946 - December 31,1948 as 
the fair and reasonable temporary rates of compensation to 
be paid the carrier for the transportation of mail by air¬ 
craft, the facilities used and useful therefor, and the serv¬ 
ices connected therewith over its entire system, as follows: 

For the period January 1, 1946 through December 
31,1948 an amount of $10,146,000 as follows i 1 
For each quarter of the calendar year 1946: $ 456,500 
For each quarter of the calendar year 1947: 1,136,250 
For each quarter of the calendar year 1948 : 943,750 

Provided, however, that the temporary rates specified 
above are subject to the following conditions: that Ameri¬ 
can Overseas shall within 30 days of the end of each calen¬ 
dar quarter pay to the Postmaster General and charge to a 
recognized reserve of $310,000 against Deutschmark losses 


1 The sum of these amounts is equal to 53.5 cents per revenue plane 
mile flown in scheduled passenger service. 
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the amount by which 66 2/3% of the total reduction below 
$465,000 2 in its Deutschmark balance at the end of that 
quarter exceeds the total charges to such reserve against 
Deutschmark losses at the end of that quarter; and 
shall at such time as such reserve has been charged 
with the losses resulting from the disposition of Deutsch¬ 
marks of the value of $465,000, pay the Postmaster 
General and charge to such reserve any balance then re¬ 
maining in the reserve; that American Overseas shall not 
without prior approval of the Board reverse such reserve 
nor make any additional reserve provisions for Deutsch¬ 
mark losses; and that within 30 days of the end of each 
calendar quarter during the existence of such reserve, 
American Overseas shall file with the Board and the Post¬ 
master General a summary statement of its Deutschmark 
transactions, the charges, credits, and balances in its 
Deutschmark account and in the reserve account, and the 
total Deutschmark dispositions to which the reserve ac¬ 
count charges apply. 

The compensation provided herein shall be inclusive of 
and not in addition to the mail compensation heretofore 
received by the carrier for mail transported during the 
period January 1,1946 - December 31,1948. 

IT IS FURTHER ORDERED, That all further pro¬ 
cedure herein with reference to the aforesaid temporary 
rates shall be in accordance with Section 285.13 of the 
Economic Regulations and that any notice, as provided for 
in paragraph (c)(1) of said Section 285.13, that there ex¬ 
ists any objection to the temporary rates shall be filed with 
the Civil Aeronautics Board within seven days after the 
date of service of this Order, and if notice is filed as afore¬ 
said, written answer and any supporting documents, as 
provided for in paragraphs (c)(1) and (c)(2) of said Sec- 

2 In valuing the Deutschmark balance and charges and credits thereto 
and to the reserve one Deutschmark shall be taken as equal to $0.30 
United States currency. 
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tion 285.13, shall be filed with the Board within thirty days 
after the date of service of this Order; 

IT IS FURTHER ORDERED, That this proceeding re¬ 
main open pending entry herein of an order fixing a final 
rate or rates for the period January 1,1946 - December 31, 
1948, inclusive, which said final rate or rates may be higher 
or lower than the temporary rates fixed herein; • 

IT IS FURTHER ORDERED, That this order be served 
upon American Airlines, Inc. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 

(SEAL) Secretary 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

• •_ • * 

2 BEFORE THE 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

In the Matter of the Compensation for 
the Transportation of Mail by Aircraft, 
the Facilities Used and Useful Therefor 
and the Services Connected Therewith of 
AMERICAN OVERSEAS AIRLINES, INC. 
in its Trans-Atlantic Operations 

Docket No. 1666 

Petition for Leave to Intervene 

TO THE HONORABLE CIVIL AERONAUTICS 
BOARD: 

Petitioner, Seaboard & Western Airlines, Inc. submits 
this petition for leave to intervene in the above entitled 
proceeding: 

1. Seaboard & Western Airlines, Inc. (hereinafter re¬ 
ferred to as “Seaboard & Western”), a corporation organ- 
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ized under the laws of the State of Delaware and having 
a principal office at 16 Liberty Street, New York City, is 
an irregular air carrier authorized to engage in interna¬ 
tional air transportation of property only pursuant to the 
provisions of Section 292.1 of the Economic regulations 
of the Civil Aeronautics Board. 

2. Since commencing operations in May, 1947, Sea¬ 
board & Western has transported property primarily be¬ 
tween the Continental United States and points in Europe 
and the Middle East. In addition to common carrier oper¬ 
ations under Section 292.1 of the Board’s Economic Regu¬ 
lations, Seaboard & Western has also engaged in the 
trasnportation of freight as a contract carrier between 
the aforementioned points and others. 

3. On July 17, 1947, Seaboard & Western filed with the 
Board an application for a certificate of public convenience 
and necessity, authorizing the transportation of property 
between the United States and certain European areas 
(Docket No. 3041). An amendment to the certificate ap¬ 
plication has been filed with the Board extending 

3 the proposed areas to include additional points in 
Europe and certain areas in the Middle East. 

4. American Overseas Airlines, Inc., is the holder of 
a certificate of public convenience and necessity issued to 
it by the Board authorizing it to engage in international 
air transportation with respect to persons, property and 
mail between points in the United States and Europe. 

5. American Overseas Airlines, Inc., under authority 
of its certificate of public convenience and necessity issued 
by the Board, is engaged in international air transporta¬ 
tion of persons, property and mail between Washington, 
Philadelphia, New York and Boston in the United States, 
Gander, Newfoundland, Reykjavik, Iceland, Shannon, Eire, 
Glasgow, Scotland, London, England, Oslo, Norway, Copen¬ 
hagen, Denmark, Stockholm, Sweden, Helsinki, Finland, 
Amsterdam, Holland, Frankfort-on-Main and Berlin, Ger- 
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many, and hence is operating in the same general areas 
and between many of the same points as is Seaboard & 
Western. 

6. Upon information and belief, American Overseas 
Airlines, Inc., engages in contract carriage of property 
to points served by Seaboard & Western which are not 
on the route system of American Overseas Airlines, Inc., 
as set forth in its certificate of public convenience and 
necessity and, in addition, American Overseas Airlines, 
Inc., engages in contract carriage operations and non- 
scheduled common carrier operations to points designated 
in its said certificate, some of which said points are also 
served by Seaboard & Western. 

7. American Overseas Airlines, Inc., by virtue of its 
certificate of public convenience and necessity for the trans¬ 
portation of mail is entitled to receive mail pay in accord¬ 
ance with the provisions of Section 406 of the Civil Aero¬ 
nautics Act of 1938, as amended, so calculated as to 

4 provide Government subsidy to cover losses in¬ 
curred in and a reasonable profit on air carrier 
operations authorized by and honestly, efficiently and eco¬ 
nomically conducted under its said certificate of public 
convenience and necessity. 

8. Seaboard & Western receives no mail pay from the 
United States Government and has not requested authori¬ 
zation to transport mail in its application for a certificate 
of public convenience and necessity. The success and 
continuance of its operations are hence dependent en¬ 
tirely upon its own ability to function on a sound and 
efficient economic basis. 

9. During the period from May 1947 to October 30, 
1948, Seaboard & Western carried over 6,000,000 ton miles 
of air freight. Said operations have been conducted on a 
profitable basis, without Government subsidy of any kind, 
and entirely through the use of private investment. 

10. Since Seaboard & Western is engaged in air trans¬ 
portation of property without mail pay or subsidy of any 
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kind, and since the certificated carriers, including Amer¬ 
ican Overseas Airlines, Inc., are also engaged in the trans¬ 
portation of property between many of the same areas and 
points as Seaboard & Western, but with the advantage of 
Government mail payments, there is a grave danger that 
the certificated carriers will use such mail payments to 
subsidize uneconomical property carriage operations, per¬ 
mitting them to lower their rates to the point where Sea¬ 
board & Western is forced into an unfair competitive posi¬ 
tion which would threaten its ability to survive. 

11. The Boards power to directly regulate the rates, 
fares and charges of air carriers does not, at the present 
time, extend to operations in foreign air transportation 
and hence, unless Seaboard & Western is permitted to in¬ 
tervene in this proceeding, there exists a strong 

5 possibility that the scheduled airlines, including Amer¬ 
ican Overseas Airlines, Inc., will be able to carry 
property in international air commerce at unrealistic and 
uneconomical rates and recover the losses sustained 
through such operations by subsidy payments from the 
United States Government. 

12. Seaboard & Western must necessarily be assured 
that American Overseas Airlines, Inc., shall not be per¬ 
mitted to use mail pay grants from the public Treasury 
as a subsidy for air freight operations conducted on an 
unrealistic and uneconomical rate structure. 

13. Seaboard & Western has a substantial interest in 
the subject matter of this proceeding; its property and 
financial interest are not adequately represented by exist¬ 
ing parties to this proceeding; and the intervention of 
Seaboard & Western herein requested would not unduly 
broaden the issues or delay the proceedings. 

WHEREFORE, Seaboard & Western respectfully re¬ 
quests that it be granted leave to intervene herein and 
that it be made a party to this proceeding with the right 
to receive notice of and to appear at hearings, receive 
copies of all papers, produce, examine and cross-examine 
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witnesses, and be heard on written and/or oral argument. 
Seaboard & Western requests oral argument on this peti¬ 
tion. 

Respectfully submitted, 

SEABOARD & WESTERN AIRLINES, INC. 

By s/ Harold Montee 
Harold Montee 
Vice President 
• • * • 

8 Memorandum in Opposition to Petition 

of Seaboard & Western Airlines, Inc., 
for Leave to Intervene 

The petition of Seaboard & Western Airlines, Inc., to 
intervene in this proceeding asserts that because the 
petitioner is an irregular carrier of property operating 
under an exemption, and a contract carrier of property, 
and an applicant for a certificate authorizing the trans¬ 
portation of property, and because its present cargo oper¬ 
ations are between points in the United States and points 
in Europe and the Middle East and its proposed oper¬ 
ations are between points in the United States and “cer¬ 
tain European areas’’ and “certain areas in the Middle 
East,” the petitioner has an interest in the rate of mail 
pay to be prescribed for American Overseas Airlines, Inc. 

That the petition should be denied is well established 
by previous rulings of this Board. 

That the Board should not depart from its previous 
rulings is apparent. To grant this petition — espe- 

9 cially in view of the fact that Seaboard & Western 
is not even a certificated carrier — would mean that 

every mail pay case involving every carrier would have 
to be thrown open to intervention by numerous scheduled 
and non-scheduled, common carrier and charter, trunk and 
feeder, certificated and non-certificated operators. Even 
in the case of one of the feeder carriers, involving as it 
does relatively huge subsidy payments, acceptance of the 
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petitioner’s argument in this case would mean that inter¬ 
vention by a half dozen or more trunk carriers — to say 
nothing of various other types of operators — would have 
to be permitted. And in the case of a mail pay proceed¬ 
ing involving one of the smaller trunk carriers, interven¬ 
tion would have to be made available to as many as 15 
or 20 certificated or non-certificated operators. 

Such intervention would literally make impossible the 
disposition of the mail pay cases which have been pending 
before this Board. Mail pay cases instituted as long as 
4 and more years ago are still pending. Were the dispo¬ 
sition of such cases to be further entangled by procedural 
and other complexities, such as would necessarily follow 
from the precedent which the petitioner here seeks to estab¬ 
lish, the Board would never be able to gain ground on 
its mail pay work. 

Certainly Congress never intended that mail pay cases 
should find their way into such a bog. 

Respectfully submitted, 

s/ Howard C. Westwood 
Howard C. Westwood 
Attorney for 

American Overseas Airlines, Inc. 

January 19, 1949 

• • • • 

11 Reply to American Overseas Airlines, Inc., 
Memorandum in Opposition to Petition of 
Seaboard & Western Airlines, Inc., 
for Leave to Intervene 

TO THE HONORABLE CIVIL AERONAUTICS 
BOARD: 

American Overseas Airlines, Inc., has filed a memo¬ 
randum opposing Seaboard & Western Airlines, Inc., peti¬ 
tion to intervene which is practically an admission that 
Seaboard has a right to intervene in this proceeding. 
Seaboard has set forth adequate grounds showing a sub¬ 
stantial interest in the proceeding. American Overseas 
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has made no attempt to show that those grounds are in¬ 
sufficient. In its memorandum in opposition, American 
Overseas states, “That the petition (of Seaboard & West¬ 
ern Airlines, Inc. for leave to intervene) should be denied 
is well established by previous rulings of this Board.” 
American Overseas does not indicate what rulings are 
referred to and extensive research of Board actions with 
reference to intervention fails to disclose a single ruling 
which would support the quoted statement. American 
Overseas then states, “That the Board should not depart 
from its previous rulings is apparent.” 

Nothing is furnished by American Overseas to indi¬ 
cate why this conclusion is “apparent”. In fact American 
Overseas’ failure to indicate any legal reason why 
12 Seaboard’s petition should not be granted is a 
virtual admission that it should be granted. 

American Overseas next points to the fact that “Sea¬ 
board & Western is not even a certificated carrier.” Sea¬ 
board is an air carrier operating under authority of the 
Civil Aeronautics Act and the Civil Aeronautics Board, 
and we hesitate to think that the right to intervene is to 
be decided on the basis of whether or not a carrier receives 
subsidy from the United States Government. Seaboard’s 
interest is the same whether or not it is a member of 
the subsidy group. Its interest derives from the fact that 
it is an air carrier and would be no greater even though 
it were receiving mail pay from the Government. 

American Overseas next alleges that to permit Sea¬ 
board to intervene “would mean that every mail pay case 
involving every carrier would have to be thrown open 
to intervention by numerous scheduled and non-scheduled, 
common carrier and charter, trunk and feeder, certificated 
and non-certificated operators.” This is the old floodgate 
of litigation argument which is only used when there is 
no other argument available in support of the position 
being taken by a particular party. It should be pointed 
out that no certificated air carrier receiving mail subsidy 
has ever intervened in a mail rate case of another sub- 
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sidized carrier. This appears to be a normal situation 
in view of the fact that each subsidized air carrier is in¬ 
terested in securing as much mail pay as possible, and 
none in the subsidized group would oppose the granting 
of any amount of mail pay to another. The result might 
be that in return its own mail pay might be subjected 
to opposition by another subsidized carrier. 

American Overseas next makes the gratuitous statement 
that intervention would make impossible disposition 
13 of the mail pay cases which have been pending be¬ 
fore this Board. This argument is not even worthy 
of comment and should not worry the Board. 

WHEREFORE petitioner, Seaboard & Western Air¬ 
lines, Inc., renews its prayer that its petition for inter¬ 
vention be granted and that action on that petition for 
intervention be expedited. 

Respectfully submitted, 

SEABOARD & WESTERN AIRLINES, INC. 

By s/ Harold Montee 
Harold Montee 

i 

Vice President 

• • • • 

15 DOCKET NO. 1666 

AMERICAN OVERSEAS AIRLINES, INC. 

In the matter of the compensation for the transportation 
of mail by aircraft, the facilities used and useful 
therefor, and the services connected therewith. 

Adopted: April 19, 1949 

Statement of Tentative Findings and Conclusions 1 
BY THE BOARD: 

This proceeding was initiated by petition filed on No¬ 
vember 6, 1944, by American Export Airlines, Inc., which 
on November 3, 1945, became known as American Over- 


1 This statement does not necessarily represent the view of all mem¬ 
bers of the Board with respect to all issues. 
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seas Airlines, Inc., hereinafter referred to as American 
Overseas, for an order fixing and determining the fair and 
reasonable rate of compensation for the transportation of 
mail by aircraft, the facilities used and useful therefor 
and the services connected therewith, between the United 
States and Foynes, Eire. By orders 2 of the Board dated 
July 15, 1946, this proceeding was broadened to encom¬ 
pass all of American Overseas’ certificated opera¬ 
tions. 

16 The Board’s orders of July 15, 1946 also fixed a 
permanent mail rate of $1.50 per mail ton-mile for 
the calendar year 1945 and simultaneously therewith by 
Order Serial No. 4982 American Overseas was directed to 
show cause why a temporary mail rate of $0.75 per mail 
ton-mile should not be established for application on and 
after January 1, 1946. The opinion and order of July 15, 
1946 provided that rehearing would be granted as a matter 
of right for the purpose of receiving additional evidence 
not of record related to operations during the calendar 
year 1945 if requested by American Overseas. Upon peti¬ 
tion by American Overseas the proceeding establishing the 
1945 mail rate was reopened. After further hearing and 
oral argument the Board established as final, mail compen¬ 
sation for the calendar year 1945 in the amount of $624,- 
517. 3 After notice and hearing, the Board on December 
16, 1946 4 fixed the temporary mail rate for the period on 
and after January 1,1946 at $0.75 per mail ton-mile. Upon 
petition by American Overseas the temporary mail rate 
was revised 5 fixing the amount of $3,137,000 for the period 
January 1, 1946 through June 30, 1947 and fixing a tempo¬ 
rary mail rate, to be effective on and after July 1,1947, of 

2 American Overseas Air, Maxi Rates, 7 CAB 169 (1946). 

3 Order Serial No. E-2247, (November 29, 1948). 

4 American Overseas Air, Maxi Rates, 7 CAB 628 (1946). 

5 Order Serial No. E-883, October 16, 1947. 
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$0.75 per mail ton-mile for operations between the United 
States and the European gateways, and $0.35 per airplane 
mile for the remaining services. Upon further petition 
by American Overseas the mail rate was adjusted to $0.60 
per airplane mile to be effective on and after January 1, 
1948.° 

As we indicated in our opinion of December 16, 1946 4 
the establishment of a temporary mail rate is be- 

17 lieved to be justified to meet an emergency situation 
in which operations are in a state of flux accompany¬ 
ing a complete alteration in operating pattern pending the 
accumulation of well-defined operating experience to pro¬ 
vide a sound basis for establishing a final mail rate. Amer¬ 
ican Overseas converted from flying boats to landplanes 
in its transatlantic operations during the fall of 1945 and 
had inaugurated service over substantially all of its routes, 
as authorized in our transatlantic service opinion 7 of June 
1, 1945, by June 1947. As a consequence, landplane ex¬ 
perience in transatlantic operations is now available for 
a period of approximately three years and approximately 

18 months’ experience is available by which the character¬ 
istics of American Overseas’ extended route pattern may 
be appraised. In accordance with Section 285.13 of the 
Economic Kegulations, therefore, the Board has formu¬ 
lated the tentative permanent mail rates set forth herein. 
Concurrently, the Board has issued an order directing 
American Overseas to show cause why these rates should 
not be made final. 

General 

Amerian Overseas operates under a certificate of public 
convenience and necessity authorizing it to engage 
18 in foreign air transportation with respect to per- * 
sons, property and mail, as shown in Appendix No. 

« Order Serial No. E-1895, August 25, 1948. 

7 Northeast Air, et al. North Atlantic Routes, 6 CAB 319 (1945). 







37 


1, between the United States and points in Europe. Sub¬ 
stantial changes have taken place, however, in the size 
and character of operations conducted since the beginning 
of the period under review. Landplane operations with 
Douglas DC-4 aircraft were inaugurated during October 
1945 and Constellation aircraft were first introduced into 
service during June 1946. A substantial part of American 
Overseas’ operations during the entire retroactive period 
has been performed with Douglas DC-4 aircraft. How¬ 
ever, since June 1946, except for the brief period during 
which the Constellation aircraft were grounded, use of 
the Constellation aircraft has been gradually extended. 
During the calendar year 1948 operations with this air¬ 
craft type accounted for approximately 54 percent of all 
revenue plane miles flown. At the beginning of the rate 
review period approximately 4,228 route miles were in 
operation encompassing largely services between the 
United States and the United Kingdom. Services were 
extended to Frankfurt by May 1946, to Norway by April 
1946, and to Finland by June 1947. As of December 31, 
1948 6,355 route miles were in operation, an increase of 
approximately 50 percent over those in operation as of 
the beginning of the rate review period. Approximately 

18 percent or 1,350 miles of authorized routes had not been 
activated as of December 31,1948. 

Between the calendar years 1945 and 1948 revenue pas¬ 
senger miles inscheduled services increased approximately 
585 percent, revenue plane miles increased approximately 
600 percent and available seat miles increased approxi¬ 
mately 650 percent. This volume increase can be attrib¬ 
uted in part to the activation of additional route mileage. 
For the most part, however, this increase reflects a marked 
upsurge in traffic density on routes operated since 1945. 
The following tabulation sets forth in terms of route 

19 miles per day passenger traffic and capacity operated 
by American Overseas and all three American flag 

transatlantic air carriers for each of the calendar years 
1945 through 1948: 





38 


Density per Route Mile per Day 
Revenue Passenger Miles Available Seat Miles 


Calendar 

Year 

AOA 

All Three 
Carriers 

AOA 

All Three 
Carriers 

1945 

7.2 

9.8 

9.2 

13.4 

1946 

57.5 

46.0 

70.9 

55.7 

1947* 

76.4 

55.6 

112.6 

77.1 

1948 

74.2 

53.6 

120.3 

86.4 

1948 as % of 
1945 

1,031% 

547% 

1,308% 

645% 


The foregoing data discloses that traffic density per 
route mile increased rapidly during the early post-war pe¬ 
riod as capacity became available and routes were ex¬ 
tended. Although traffic density declined in 1948 from 
the level of the previous year it is probable that this 
decline foreruns a return after the post-war upsurge, to 
more normal long term growth trends not yet clearly dis¬ 
cernible. 

Periods for Which Rates Will Be Fixed 

Reported operating data are available for the 36-month 
period ended December 31, 1948 and final financial data 
are available for the two-year period ended December 31, 
1947. Moreover, American Overseas has submitted a pre¬ 
liminary report on Form 41 of actualized financial results 
for the calendar year 1948. Accordingly, a final rate will 
be established for this three-year period for which actual¬ 
ized data is available. As hereinafter indicated the pres¬ 
ent temporary mail rate will be continued in effect on 
and after January 1,1949. 

20 Capacity Requirements 

Appendix No. 2 sets forth mileage and traffic ex¬ 
perienced during each of the calendar years of the review 
period. These data indicate that revenue passenger load 


• Reflects pilot strike of October 1947. 
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factors of 81 and 68 percent, and average passenger loads 
of 26.8 and 23.1 persons, respectively, were experienced by 
American Overseas dnring the calendar years 1946 and 
1947 in scheduled passenger services. On the basis of 
this utilization of capacity operated we find that all of 
the services performed by American Overseas during these 
two years in scheduled passenger operations were in the 
interest of one or more of the objectives of the Civil Aero¬ 
nautics Act. 

American Overseas reported a revenue passenger load 
factor of 61.7 percent and an average passenger load of 
23.3 persons in scheduled services during the calendar year 
1948. On the basis of standard available seats 8 , the load 
factor would be approximately 60.7 percent. On October 
1, 1948, however, American Overseas placed in effect for 
a six-month period a 30-day round-trip excursion fare at 
133 percent of the regular one-way fare. Such a fare 
produces a revenue yield so low it cannot be considered 
economically justifiable except to provide increased utili¬ 
zation of existing capacity. Accordingly, American Over¬ 
seas* 1948 capacity must be evaluated solely in reference 
to the normal traffic that would have been available in 
the absence of the excursion fare. 

The revenue passenger miles reported for each month 
of the review period are set forth, in Appendix No. 3. 
These data indicate that whereas the revenue passenger 
miles experienced during virtually every month in 1948 
prior to October were below the corresponding month of 
1947, traffic increased in the last three months with an 
especially sharp increase in December over the expe- 
21 rience of the prior year. Although the 1948 experi¬ 
ence discloses a skew relative to 1947 with the peak 
occurring approximately a month later it appears reason¬ 
able to believe that but for the traffic generated by the 


* Standard seats as follows: Constellation, 40 seats; DC-4, 37 seats; 
DC-3, 17 seats. 
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excursion fare the traffic in the last three months of 1948 
would not have exceeded that experienced during the cor¬ 
responding months of 1947. After giving consideration to 
the loss of traffic in October 1947, due to the pilot strike, 
and the reported experience of November and December 
of that year it is estimated that the regular traffic which 
would have been available in 1948 in the absence of an 
excursion fare would have produced approximately 168,- 
000,000 revenue passenger miles during the year, or ap¬ 
proximately 37,000,000 passenger miles during the fourth 
quarter. On the basis of the average regular fare yield 
of 9.37 cents estimated by American Overseas applied to 
the estimated regular passenger miles of the fourth quar¬ 
ter, and reported passenger revenues of the first nine 
months of the vear, it is estimated that exclusive of the 
excursion fare, American Overseas’ passenger revenues 
for the year would have approximated $15,247,000 which 
compares to the $15,373,000 passenger revenues estimated 
by American Overseas inclusive of excursion fare traffic. 
It would, therefore, appear that under the circumstances 
peculiar to American Overseas the adoption of the excur¬ 
sion fare did not result in a loss in revenues. Moreover, 
applying this estimate of regular traffic to the available 
seat miles for the year as reported, results in a revenue 
load factor in term of the resulting volume at regular fares 
of approximately 60.0 percent for an average passenger 
load of 22.7 persons. This load factor is equivalent to 
59.1 percent on the basis of standard available seats. While 
this is not a particularly favorable load factor when con¬ 
sideration is given to the relatively high traffic density of 
American Overseas routes, the facts are not such as to 
justify a finding that the capacity operated was 
22 unreasonable in relation to the normal traffic volume 
at regular fares. 

During the second and third quarters of 1947 American 
Overseas performed approximately 55,000 revenue plane 
miles in scheduled all-cargo services. The approximate 
excess of $9,000 of the estimated revenues over the esti- 
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mated direct flight and sales costs of this service indicate 
that its operations imposed no burden upon the mail serv¬ 
ices. Consequently no segregation of this item is re¬ 
quired. 

During the two years ended December 31,1947, American 
Overseas performed approximately 62,000 revenue plane 
miles in non-scheduled services. The revenues received 
from this service were slightly in excess of the direct flight 
and sales costs allocable thereto, exclusive of depreciation. 
In view of the relatively small proportion of non-scheduled 
mileage, the operation of this service appears to have re¬ 
sulted in an increased utilization of otherwise necessary 
equipment. Consequently it would be inappropriate to 
include depreciation as a cost of the non-scheduled serv¬ 
ices performed in 1946 and 1947. During 1948, American 
Overseas operated approximately 593,000 plane miles in 
non-scheduled services. Revenues of $1,100,000 were re¬ 
ceived therefrom while allocated direct flight costs includ¬ 
ing depreciation, indirect maintenance and sales costs 
approximate $719,000. In view of the foregoing we con¬ 
clude that the operation of the non-scheduled services dur¬ 
ing the review period imposed no burden upon the mail 
service. 

Appendix No. 3 sets forth the trend in revenue pas¬ 
senger miles as expressed in 12-month moving totals ex¬ 
perienced by American Overseas for the three-year period 
ended December 31, 1948. The data in this appendix indi¬ 
cate that, after allowance for an estimated 10,000,000 reve¬ 
nue passenger mile loss during the October 1947 pilot 
23 strike, annual revenue passenger miles reached a 
maximum of approximately 180,000,000 during the 
year ended November 30, 1947 and declined during subse¬ 
quent months. By July 1948, passenger traffic had de¬ 
clined to approximately 168,000,000 passenger miles per 
year and remained relatively stable at this level until Oc¬ 
tober 1948. Partly as a result of the excursion fare 
adopted in October, passenger traffic reported during the 
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last three months of 1948 increased substantially and had 
attained a level of approximately 173,000,000 revenue pas¬ 
senger miles during the year ended December 31, 1948. 
American Overseas has estimated that approximately 
6,000,000 passenger miles were generated during the last 
quarter of 1948 by the excursion fare, and we have 
hereinbefore estimated that approximately 5,000,000 pas¬ 
senger miles were so generated. On the basis of both 
estimates it would appear that, exclusive of the effects 
of the excursion fare and pilot strike, American Over¬ 
seas’ experienced traffic on an annual basis maintained 
a fairly consistent level since July 1948. While it is 
not possible to predict the duration of this apparent pla¬ 
teau in traffic we do not believe, in view of the develop¬ 
mental stage of the international air transport industry, 
that over any extended period traffic will be at a sub¬ 
stantially lower level nor that a return to a growth curve 
will not take place even though at a substantially slower 
rate than during the immediate post-war period. On the 
other hand in the light of recent trends it would not be 
reasonable to anticipate a marked improvement in traffic 
in the immediate future at present fare levels. Nor in the 
light of the present cost picture is it reasonable to assume 
that lower fares will result in an improvement in financial 
position. 

On the basis of the adjusted expenses of $20,623,000 
and available seat miles of 279,778,000 reported for the 
calendar year 1948 American Overseas’ operating ex¬ 
pense per available seat mile, after offsetting esti- 
24 mated non-passenger revenues including XJ. S. mail 
at the average yield of non-mail traffic experienced 
during 1948, but excluding estimated non-scheduled profits 
would approximate 5.95 cents. With this net cost level and 
the average regular fare yield of 9.37 cents per passenger 
mile estimated by American Overseas, a load factor of 
approximately 63 percent would be required to break¬ 
even, without any consideration of capital costs. While 
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this load factor is believed to be well within the realm of 
realization, it is substantially above those apparently con¬ 
templated by American Overseas for a future year. It 
would seem, therefore, that any fare adjustments which 
would lower the average yield would only aggravate the 
carrier’s financial problem. 

Air carrier operations in the transatlantic area are sub¬ 
ject to extreme seasonal variations in traffic, both as to 
volume and direction of movement, which increase the diffi¬ 
culty of maintaining high average load factors. Under 
these circumstances some experimentation in off-season 
and directional fares is clearly appropriate to the end of 
smoothing out the peaks and valleys in traffic, gearing the 
capacity operated more closely to the over-all volume of 
traffic rather than to short term peaks and thereby pro¬ 
ducing a more efficiently utilized and economically oper¬ 
ated plant. However, in the light of the foregoing cost 
and revenue considerations the sharp off-season fare re¬ 
ductions embodied in the present round-trip excursion fare 
of 133 percent of the normal one-way fare, do not appear 
to be a fruitful avenue of experimentation under present 
cost conditions. In our opinion further experimentation 
along this line should employ more moderate reductions in 
off-season and off-direction fares coupled with balancing 
increases in on-season and peak direction fares to the end 
that a leveling out of traffic is accompanied by an improve¬ 
ment in net passenger revenues required so long as present 
cost levels continue. 

25 Flight Equipment Requirements 

There is set forth below a summary of the aver¬ 
age number of aircraft of each type in revenue service re¬ 
ported by American Overseas for the calendar years 1946, 
1947 and 1948 and the average hours of utilization in 
revenue service realized with each aircraft type during 
each calendar year of the rate review period: 
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Aircraft Type 
Douglas DC-4 
Lockheed Constellation 
Douglas DC-3 

Total 


Douglas DC-4 
Lockheed Constellation 
Douglas DC-3 


Average No. of Aircraft 
in Revenue Service 
During Calendar Year 
1946 1947 1948 

5.94 8.94 7.43 

0.84 6.87 6.94 

0.59 1.01 


6.78 16.40 15.38 

Average Daily Utilization 
in Revenue Service During 
Calendar Year (Hours and 
Minutes ) 


1946 

1947 

1948 

7:38 

7:10 

6:25 

2:22 

4:29 

6:36 


1:08 

1:37 


Considering the aircraft utilization achieved in relation 
to the highly developmental aspects of the review period 
and the marked seasonality of American Overseas oper¬ 
ations it does not appear to us that the number of aircraft 
assigned to revenue services can be considered excessive. 

In addition to these aircraft assigned to revenue service 
American Overseas had on hand during the review period 
a minimum of two and a maximum of three Douglas DC-3 
aircraft used exclusively in non-revenue service, one of 
which was leased. This number of Douglas DC-3 aircraft 
does not appear in excess of reasonable require- 
26 ments for training, other company business flights, 
and stand-by for the one Douglas DC-3 employed in 
certificated services between Stockholm and Helsinki and 

# X 

will be recognized herein for mail rate-making purposes. 


Mail Rates for Period January 1 , 1946 Through 
December 31,1948 

The operating revenues, expenses and break-even need 
as claimed by American Overseas for the 24 months ended 
December 31, 1947 and as reflected in the preliminary re¬ 
port for the calendar year 1948 are set forth in Appendix 
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No. 4 together with adjustments considered appropriate for 
rate-making purposes. As shown in this appendix Ameri¬ 
can Overseas claims a break-even need of 5,725,000, or 49.5 
cents per revenue plane mile in scheduled passenger serv¬ 
ice for the two years ended December 31,1947 and reported 
a break-even need of 2,565,000, or 34.6 cents for the calen¬ 
dar year 1948 for an aggregate break-even need of $8,290,- 
000, or 43.7 cents per revenue plane mile in scheduled pas¬ 
senger service for the three-year period January 1, 1946 
through December 31,1948. The principal adjustments are 
explained in the following sections. 

Military Contract Fees 

During the years 1946 and 1947 American Overseas col¬ 
lected $322,000 in fixed fees from military contracts. Amer¬ 
ican Overseas has taken the position that such fees should 
not be taken into consideration in the establishment of the 
mail rate in accordance with the policy followed by the 
Board, during the war. The circumstances surrounding 
contract operations during the war period in general dif¬ 
fered substantially from peacetime contracts in that the 
contracts entered into during the period of national emer¬ 
gency generally engaged a major portion of the car¬ 
rier’s facilities whereas the post-war contracts do 
27 not differ materially from normal commercial con¬ 
tracts. A distinction cannot reasonably be drawn 
in the post-war period between fees from military con¬ 
tracts and other sources of revenue which Section 406(b) 
of the Act visualizes as an offset against subsidy require¬ 
ments. The contract fees of $322,000 realized by Ameri¬ 
can Overseas will accordingly be taken into consideration 
in determining the mail pay requirements of the three- 
year review period. 

Preoperating Expenses 

As shown previously, volume of operations expanded 
rapidly during the calendar year 1946. Moreover, Con¬ 
stellation aircraft were first placed in service during the 
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same year. These circumstances resulted in a bulge in 
training of flight personnel which is indicated by the fact 
that training operations approximated 13.4 percent of 
revenue operations in 1946, whereas training was equiva¬ 
lent to approximately 1.2, 5.4 and 2.0 percent, respectively, 
of revenue operations performed in calendar years 1945, 
1947 and 1948. The costs attributable to the apparent ab¬ 
normal training activities focused in the calendar year 
1946 is estimated at approximately $491,000. In addition 
to the abnormal training costs, moreover, American Over¬ 
seas incurred certain costs by reason of the grounding of 
the Constellation aircraft on July 12,1946. 

28 In the recent Braniff opinion we found that under 
the circumstances peculiar to Braniff losses attrib¬ 
utable to the grounding of the Douglas DC-6 aircraft were 
minor and properly chargeable against earnings. Since 
the issuance of the Braniff opinion we have reconsidered 
the appropriate treatment for rate-making purposes of 
aircraft groundings which result from specific deficiencies 
in particular aricraft types as distinguished from ground- 
_ ings occasioned by the failure of management to adhere 
to reasonable standards of safety. 

Through the Civil Aeronautics Act the Government has 
undertaken to provide financial assistance to private man¬ 
agement in the development of a sound air transportation 
system to the extent required in the interests of the com¬ 
merce, the postal service, and the national defense of the 
United States. Experimentation with improved aircraft 
types, holding forth reasonable opportunities for more 
economical operations, is essential to such development. 
As a consequence it is believed appropriate in fixing mail 
rates based on need to give specific recognition to the 
losses related to aircraft groundings caused by specific de¬ 
ficiencies in particular aircraft types. We have found in 
a previous opinion 10 that costs of transition and conversion 


io National Air, Mail Rates, 7 CAB 387 (1946). 
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to a new type of equipment are not allowable for rate- 
making purposes in a period prior to the beginning of 
operations to which these costs relate but should be de¬ 
ferred and amortized over periods during which the reve¬ 
nues from the new operations will be earned. While 
groundings may conceivably occur at any time during 
the life of any particular aircraft type, they are typically 
associated with the early periods of its use. Hence, the 
costs of such groundings are normally associated with the 
development and the bringing into being of the particu¬ 
lar aircraft type and as such may properly be 
' 29 considered as one of the necessary costs of con¬ 
verting to a new operation. We shall include, 
therefore, as a cost to be deferred and amortized over 
future periods the estimated loss to American Overseas 
stemming from the grounding of the Constellation air¬ 
craft. 

Despite the grounding, American Overseas, by substitut¬ 
ing leased DC-4 aircraft for the grounded Constellation, 
performed a larger volume of service during the ground¬ 
ing period than immediately prior thereto. As a result it 
appears that substantially normal operations were main¬ 
tained and American Overseas was able to minimize the 
impact of the grounding upon financial results with the 
consequence that the only costs which can be specifically 
identified with the grounding amounts to $66,000 repre¬ 
senting rental and amortization of modification costs re¬ 
lated to the DC-4 aircraft substituted for the grounded 
Constellations. However, since the over-all useful life of 
the aircraft would not be shortened by a grounding caused 
by defects which can be remedied, depreciation should be 
suspended for the period the aircraft are out of service. 
In arriving at the loss attributable to the grounding, more¬ 
over, it is necessary to weigh also the effect of the ground¬ 
ing upon American Overseas’ investment. When the 
grounding occurred American Overseas’ investment re¬ 
flected the cost of six Douglas DC-4 aircraft and seven Con- 
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stellation aircraft, of which only five had been delivered 
and placed in operation. In addition, American Overseas 
had on hand on June 30,1946 three Douglas C-54B aircraft 
leased from American Airlines which were gradually re¬ 
turned to the lessor, one each month, in the period Sep¬ 
tember - November 1946. With the advent of the ground¬ 
ing, American Overseas leased from the Government 
30 and placed in service seven additional Douglas DC-4 
aircraft, three in August, two in September and two 
in October. Two were returned to the Government in 
January 1947, three in October 1947 and the balance were 
still on hand at December 31, 1948. As a consequence, 
operations appear to have been conducted at substantially 
the same level as would have been performed had there 
been no grounding. Moreover, had the grounding not 
taken place American Overseas investment would not have 
been materially less than that actually experienced. In 
view of the maintenance of operations at a substantially 
normal level with an investment no higher than would 
probably have been the case had there been no ground¬ 
ing, we conclude that the grounding did not impose an 
undue burden upon the capital costs for the period affected. 
It is unnecessary in this instance, therefore, to eliminate 
any investment from the use and useful investment rate 
base because of the grounding. On the basis of the fore¬ 
going we conclude that the grounding of the Constellation 
aircraft under the circumstances existing in the case of 
American Overseas resulted in a loss of $66,000 repre¬ 
senting amortization of conversion costs of leased air¬ 
craft and rentals of leased aircraft. It would, therefore, 
appear that during the calendar year 1946 American Over¬ 
seas sustained approximately $491,000 of abnormal train¬ 
ing costs and grounding costs of approximately $66,000 
which should be appropriately deferred and amortized over 
future periods. Since the grounding of the Constellation 
aircraft had virtually terminated by October 1, 1946, and 
the abnormal training costs had fully accumulated by ap- 
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proximately the same date it would appear appropriate 
to amortize these total deferred costs from October 1, 
1946 over a five-year period, which is the amortiza- 
31 tion period we have previously 11 found reasonable 
for preoperating costs incident to the bringing into 
operation of similar equipment types. 

On the basis of the foregoing, operating expenses for 
1946 will be decreased by $557,000 representing costs de¬ 
ferred for rate-making purposes and increased by $251,000 
to provide for the amortization of deferred preoperating 
expenses ruring the period October 1, 1946 through De¬ 
cember 31,1948. 

Maintenance 

During the period of the grounding of the Constellation 
aircraft, American Overseas leased five C-54G aircraft 
from the Army under an agrement which provided that the 
aircraft would be reconverted for Army use before their 
return. During 1946 and 1947 American Overseas charged 
$35,975 to operating expenses for accrual of a reconver¬ 
sion reserve based upon an estimated cost of $11,000 for 
each reconversion. In December 1948, however, the car¬ 
rier retroactively reduced its estimate of each reconver¬ 
sion cost to $4,000 and credited surplus $31,000 for the 
over-accruals in 1946 and 1947. American Overseas 1 
claimed operating expenses for 1946 and 1947 will be ac¬ 
cordingly reduced. 

During the two years ended December 31,1947 American 
Overseas accrued a reserve for overhaul of seven Constel¬ 
lation -aircraft, amounting to 140,416, at the rate of $10.00 
per flight hour based upon an estimated overhaul cost 
of $80,000 for an 8,000-hour overhaul per airplane. Dur¬ 
ing the first 11 months of 1948 accruals of the reserve 
were made at an estimated 8,000-hour overhaul cost of 


11 Brardff Airways, Inc,, Mail Rates, Docket No. 2680, Order Serial 
No. E-2129 (October 28, 1948). 
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$100,000 per aircraft based upon an experienced cost of 
$85,000 per Douglas DC-4 overhaul. During the latter 
part of 1948 one Constellation aircraft was over- 
32 hauled at the expiration of 5,000 hours at a total 
cost of approximately $25,000. On the basis of this 
experience, American Overseas retroactively adjusted the 
Constellation overhaul reserve to provide for an overhaul 
cost of $25,000 on one Constellation at the end of 5,000 
hours and an overhaul cost of $35,000 for each of the 
remaining six Constellation aircraft at the expiration of 
6,000 hours. Ajnerican Overseas estimates that the second 
overhaul, 8,000 hours after the first, will cost $55,000 and 
accordingly in the case of the one Constellation already 
overhauled has adjusted its accrual for overhaul to a rate 
which will accumulate a reserve of $55,000 at the end of 
8,000 hours. As we indicated in the previous American 
Overseas’ case, 12 overhaul reserve provisions may only be 
recognized in costs insofar as they represent an amortiza¬ 
tion of expenditures rather than provisions for future ex¬ 
penses. During the period prior to first overhaul, the 
expenditure to be amortized is the value of the “built-in’ 7 
overhaul which is estimated at the actual cost of the first 
overhaul. During the period between the first and second 
overhaul the amount to be amortized is the actual cost of 
the first overhaul. Accordingly, American Overseas’ Con¬ 
stellation aircraft overhaul reserve accruals have been ad¬ 
justed herein to a rate which will amortize $25,000 over 
the first 5,000 hours and $25,000 over the next 8,000 hours 
for the first Constellation overhauled, and which will 
amortize $35,000 per plane over 6,000 hours and $35,000 
over the next 8,000 hours for each of the remaining six 
Constellations. 

In the case of the Douglas DC-4’s all five of which were 
overhauled by the spring of 1948 at an average cost of 
$85,000, American Overseas accrued a reserve of $85,000 


12 Supra, Note 3. 
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prior to the first overhaul of each airplane. 

33 Following the overhauls American Overseas origi¬ 
nally set up an overhaul reserve accrual at a rate 

which would produce a reserve of $85,000 at the end of 
8,000 hours. At the end of 1948, however, the carrier 
retroactively adjusted this accrual to a rate which would 
produce a reserve of $25,000 at the end of 8,000 hours in 
view of its estimate of the cost of the second overhaul 
However, as we have noted, the reserve is recognizable 
for rate-making purposes only insofar as it writes-off a 
past expenditure, which in this case is the actual $85,000 
cost of the first overhaul and not the $25,000 estimated for 
the second. Accordingly, in fixing the rate herein the retro¬ 
active adjustment in Douglas DC-4 aircraft overhaul re¬ 
serves at the end of 1948 will be disregarded. Reported 
aircraft overhaul reserve provisions have, therefore, been 
reduced by $60,000 for the two years ended December 31, 
1947 to reflect the revised accruals for Constellation over¬ 
hauls, and increased $80,000 for the calendar year 1948 
to reflect the amortization of the cost of the first overhauls 
performed on the Douglas DC-4 aircraft. 

Following submission of the December 1948 preliminary 
Form 41 report, American Overseas adjusted its engine 
overhaul reserve provision accrued during 1948 to reflect 
the actual overhaul costs experienced. This will result in 
an additional charge of approximately $90,000 to operat¬ 
ing expenses for the calendar year 1948. Maintenance ex¬ 
penses reported for 1948 on the preliminary Form 41 re¬ 
port has accordingly been increased herein by $90,000 for 
this item. 

34 Depreciation 

American Overseas has accrued depreciation on 
Constellation aircraft from the date of purchase thereof. 
A substantial period of time elapsed before the aircraft 
were placed in regular service. It would be inappropriate 
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to include, as an expense, depreciation related to equip¬ 
ment not used and useful in the operation for which a 
mail rate is being established. Therefore, the depreciation 
accrued by American Overseas between date of purchase 
and date of entry into regular service, will not be recog¬ 
nized for rate-making purposes. This results in the elim¬ 
ination of $172,000 from reported depreciation expense. 

American Overseas has submitted a claim for Constella¬ 
tion depreciation on a 6V:>-y e ar service life in place of the 
seven years generally accepted as a standard for this and 
similar aircraft types. American Overseas claims that the 
delay in placing the Constellation in regular service by 
reason of the grounding, by virtue of the improvements in 
later Constellation models and the prospect of new aircraft 
type, justifies a shortening of the standard seven-year serv¬ 
ice life by approximately one-half year. The service life 
assigned to any particular aircraft type particularly in the 
early stage of its operation, is a matter of judgment based 
on the best evidence then available. In comparison with 
the extended service life of DC-3 and DC-4 aircraft, a 
seven-year service life for the Constellation appears to be 
a conservative estimate with due consideration for the 
obsolescence factor. Accordingly, the seven-year service 
life previously adopted with respect to similar aircraft 
types will be applied to Constellation aircraft for mail rate¬ 
making purposes. 

35 American Overseas has accrued overhaul reserves 
for Constellation and Douglas DC-4 aircraft and en¬ 
gines as well as depreciation reserves on the full cost 
thereof less residual value. We have recognized herein 
the accruals for engine overhauls at rates accrued by 
American Overseas’; Constellation aircraft overhaul ac¬ 
cruals at a rate which will provide $25,000 for one plane, 
$35,000 each for the other six Constellations; and DC-4 air¬ 
craft overhaul accruals which will produce a reserve of 
$85,000 by the time of the first overhaul. 
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As we have previously pointed out, overhaul reserve 
accruals prior to first overhaul serve to amortize the 
“built-in’’ overhaul and it is necessary, therefore, in order 
to avoid a duplication of cost to eliminate the value of 
the “built-in” overhaul from the depreciable value in de¬ 
termining the depreciation to be recognized. Accordingly 
reported depreciation expense will be reduced by $493,398. 

Loss on Spare Parts 

The reported expenses of American Overseas prior to 
December 1948 include no accruals for the loss on inven¬ 
tory of DC-4 non-rotatable spare parts which it is esti¬ 
mated will be on hand at the time of retirement of the 
DC-4 aircraft. The carrier has estimated that the amount 
of such inventory, less residual value, will be $300,000 and 
proposes an annual charge to expense of $80,000 from Jan¬ 
uary 1, 1946 to September 1949, the estimated end of the 
service life of DC-4’s in American Overseas’ service. Giv¬ 
ing consideration to the size of the American Overseas’ 
fleet and to similar allowances made in recent cases,” 
36 an inventory, less residual value, of $262,000 is 
deemed to be a reasonable estimate of the inven¬ 
tory of spare parts which will be on hand at the time of 
retirement of the American Overseas’ fleet of DC-4 air¬ 
craft. Accordingly, reported expenses for 1946 and 1947 
will be increased by $70,000 per year for this item. 

However, reported depreciation expenses for 1948 ap¬ 
pear to make provisions for this item and no further ad¬ 
justment to reported data is required. 

General and Administrative 

The reported general and administrative expenses of 
American Overseas include an estimated amount of $20,000 


15 Delta Airlines, Inc., Mail Rates, Docket No. 3119, Order Serial No. 
E-2130, (October 28, 1948). 
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of entertainment expenses and cliaritable contributions 
arising from direct expenditures of American Overseas 
and a pro rata share of such expenditures by its parent 
company, American Airlines, Inc. Expenses of this na¬ 
ture are not proper charges for rate-making purposes and 
an appropriate elimination will be made herein. 

Foreign Exchange Gains and Losses 

During the 36-month period ended December 31, 1948, 
American Overseas incurred actual foreign exchange 
losses in the net amount of $2,000. In addition, American 
Overseas has requested that recognition be given in the 
mail rate to a specific reserve of $44,000 for Icelandic 
kroner and $310,000 for German Deutschmarks accumu¬ 
lated during the review period as well as a reserve of 
$20,000 for foreign receivables uncollectible due to dollar 
shortages. We are not unmindful of the risks to which 
holders of foreign exchange are exposed in the current 
unsettled w r orld situation. However, the risks are not of 
such a nature as permits a reasonable estimate of the 
expenses involved for any period. Fundamentally, there¬ 
fore, expenses of this character should appropriately 
37 be reflected as cost of capital rather than as part 
of operating expense. Risk of foreign exchange 
fluctuation is one of the major risk elements which dis¬ 
tinguishes international from domestic air transportation. 
Historically we have recognized a rate of return, in estab¬ 
lishing rates for future application for international air 
carriers, approximately two percent higher than in the 
case of domestic air carriers. We believe that this differ¬ 
ential in return is sufficiently high to compensate for all 
added risks inherent in international operations as distin¬ 
guished from measurable costs, even though the actual 
foreign exchange losses in the future may approximate 
those realized historically or indicated by the level of the 
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reserve requested by American Overseas. To make further 
specific allowance for such losses would result in a dupli¬ 
cate payment for the same risk. Consequently, no pro¬ 
vision will be made in the mail rates established herein for 
unrealized foreign exchange losses, except as indicated be¬ 
low, for the special situation involving the Deutschmark 
reserve. 

However, in fixing mail rates for retroactive review pe¬ 
riods no distinction is generally made in recognized rates 
of return between international and domestic air carriers. 
Consequently, there is no provision in the rate of return 
for the realized risks of foreign exchange loss peculiar to 
international operations. Accordingly, we believe it ap¬ 
propriate to recognize for rate-making purposes gains or 
losses from foreign exchange actualized during the retro¬ 
active period under review. Accordingly, American Over¬ 
seas’ actualized foreign exchange losses of $2,000 will 
be recognized for the review period and the claimed 
38 reserve of $44,000 for the calendar year 1947 as 
well as a reserve provision of $233,274 reported in 
the preliminary Form 41 for December 1948 will not be 
considered for mail rate-making purposes. 

Although as just indicated, we believe that generally 
no reserve should be provided for unrealized foreign ex¬ 
change loss, the situation with respect to Aunerican Over¬ 
seas’ Deutschmark balance appears to justify special treat¬ 
ment. Until the initiation of the Berlin blockade Amer¬ 
ican Overseas had balanced its sales in Deutschmarks 
against its Deutschmark expenses so as to minimize its 
balances in that currency. With the imposition of the 
blockade and the consequent need for civilian air trans¬ 
port between Berlin and Frankfurt, at the encouragement 
of the occupation authorities, American Overseas’ services 
were substantially increased and the restrictions on sales 
for Deutschmarks were lifted. During the fall of 1948, 
however, American Overseas arranged with the occupation 
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authorities to limit the capacity available for Deutschmark 
sales. This limitation arrested the growth of the balance, 
but further reductions in Deutschmark sales which would 
have been necessary to reduce the balance were not made 
in view of the request of the occupation authorities in Ger¬ 
many. American Overseas’ Deutschmarks were acquired 
on the basis of a value of 30 cents per Deutschmark, the 
military government selling price, but at the present time 
there is no legal method for converting such marks to other 
currencies. The ultimate value of the mark bal- 
39 ances is highly uncertain, if and when conversion is 
permitted, but the present unofficial market quota¬ 
tions for this currency are at a very substantial dis¬ 
count. In view of the particular circumstances surround¬ 
ing the acquisition by American Overseas of these Deutsch¬ 
mark balances, we believe that they represent something 
more than a normal risk of an international air carrier 
and a special provision may be made therefor. American 
Overseas has requested a reserve of 66 2/3% of its mark 
balance, which is not unreasonable in view of current un¬ 
official quotations. However, the uncertainties as to the 
ultimate value of these balances is so great that in our 
opinion allowance of a reserve of this magnitude should be 
accompanied by such conditions as will assure the return 
to the Government of amounts by which the reserve allowed 
proves to be excessive. Accordingly, we shall allow a 
reserve of $310,000 against Deutschmark losses in deter¬ 
mining mail pay for the review period herein, subject to 
appropriate conditions in the order establishing the mail 
rate to assure the return to the Government of any amounts 
by which the reserve proves to be excessive. 

Reserve for Bad Debts 

American Overseas reported operating results for the 
three-year period ended December 31, 1947 include a re¬ 
vision of $200,000 as a reserve for bad debts. The fol- 
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lowing tabulation shows a breakdown of the amounts re¬ 
served. 

1948 
$13,000 

10,500 
6,500 


12,000 

8,000 

$50,000 • 

Bad debts arising from foreign exchange difficulties are 
more appropriately considered a part of the problem of 
foreign exchange which is treated elsewhere herein. The 
bad debts in connection with U. S. Government accounts 
arise from lack of proper accounting controls and are not 
of an allowable nature for mail rate-making purposes. Pro¬ 
visions for reserves against bad debts are appropriately 
recognized as a normal business expense when established 
upon a basis reflecting a fair measure of actually experi¬ 
enced losses. However, although only extremely limited 
experience is available by which the reasonableness of the 
reserve claimed by American Overseas can be evaluated, 
nevertheless in our judgment a reserve of approximatly 
$82,000 would be a reasonable allowance for this type of 
loss. A reserve of this level is equivalent to approxi¬ 
mately three percent of American Overseas total receiv¬ 
ables as of September 30, 1948, exclusive of Government 
accounts, and appears to provide ample protection against 
presently foreseeable losses from bad debts. 

War Contract Disallowances 

The military cost plus fixed fee contracts performed by 
American Overseas during the period under review in- 


40 1946-1947 

Traffic Receivables $ 52,000 

U. S. Government Accounts 10,000 

Uncollectible Receivables due 
to Dollar Exchange Shortage 20,000 

Employees Advances 3,000 

No Shows in Airline Accounts 15,000 

Foreign Branch Control Diff. 50,000 

Trade Accounts 
Unidentified 


$150,000 
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volved the joint use of facilities and personnel with 
41 the commercial operations and the costs of the con¬ 
tracts were, in part based on an allocation of such 
joint costs, American Overseas has submitted a claim for 
reimbursement through the mail rate of certain costs ag¬ 
gregating $353,000 which were deleted or it is anticipated 
will be deleted from joint cost prorated to the Army during 
1946. 

In previous opinions 14 we have held that military con¬ 
tract disallowances established as necessary to the com¬ 
mercial operations are properly recognizable for mail rate- 
making purposes. In the instant case American Overseas 
has submitted a detailed explanation of items amounting 
to $134,000 finally disallowed by the Army. Of this amount 
$95,000 has been established as being necessary to the cer¬ 
tificated operations. American Overseas has submitted 
further data as to amounts still to be audited by the 
Army, as well as the items which have been tentatively 
deleted by the services but which have not been finally 
resolved. When these data are considered in the light of 
American Overseas past experience with submissions and 
deletions it would appear reasonable to estimate that addi¬ 
tional Army disallowances properly assignable to com¬ 
mercial operations will approximate $168,000. On this 
basis total military contract disallowances applicable to 
the period under review in the amount of $313,000 will be 
taken into consideration in the establishment of the mail 
rate. 

Amortization of Extension and Development 

In our previous opinion we determined that expendi¬ 
tures of $1,096,620 during the earlier developmental period 
were proper extension and development costs for mail rate- 
niaking purposes. It was also determined that it would be 
reasonable to amortize such costs at the rate of three per¬ 
cent of non-U. S. mail revenues exclusive of war contract 


14 Supra, note 3. 
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fees. On this basis, $104,691 was amortized in 1945. At 
the same rate of amortization the unamortized 
42 balance of $991,929 as of December 31, 1945 is 
chargeable to the three-year period under review. 
Accordingly the $957,000 claimed by American Overseas 
for 1946 and 1947 will be recognized entirely and $34,000 
of total reported extension and development charges of 
$194,000 for the calendar year 1948 will be recognized for 
rate-making purposes. 

Retirement Plan 

During 1946 American Overseas established a retirement 
plan for its employees. The plan provides that premiums 
for past service shall be paid by American Overseas at 
a rate of from 0.5 to 0.75 percent of the employee’s then 
current annual salary times the number of years service 
of the employee. An amount of $200,000 was paid on this 
account on December 1,1946 of which an estimated $100,000 
applies to 1946 and the remainder to earlier years. The 
current cost of employee retirement plans is a proper ele¬ 
ment of cost when reasonable in amount, for mail rate- 
making purposes and have been so recognized in previous 
decisions. 18 Past service premiums also are a proper ele¬ 
ment of cost but do not apply in their entirety to the period 
under review. Insofar as past service premiums represent 
a cost, substantial benefits from which will accrue to the 
future morale in the form of improved and decreased turn¬ 
over of employes, they may appropriately be deferred 
and amortized over the period in which the benefits will be 
realized. Under the circumstances of this case we believe 
it appropriate that the $100,000 of past service premiums - 
applicable to the period prior to January 1, 1946 should 
be deferred and amortized over a period of ten years be¬ 
ginning January 1, 1947, the approximate date of payment 

15 Braniff Airways, Mail Rates, 4 CAB 588, (1944); National Air, 
Mail Rates, 4 CAB 567 (1944). 
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of the expense. Therefore, an expense allowance of $10,000 
win be made for each of the calendar years 1947 and 1948. 
The net result of this procedure will be an expense dis¬ 
allowance of $80,000 for mail rate-making purposes during 
the two years under review. 

43 Pilots’ Strike 

In October 1947 American Overseas ’ pilots went 
on strike and for a period of approximately three 
weeks the carrier’s operations were at a complete stand¬ 
still. This entailed considerable loss to the carrier since 
it was deprived of almost all its normal revenue while a 
substantial portion of its costs continued and its plant in¬ 
vestment was non-productive. American Overseas con¬ 
tends that the loss due to the strike should be under¬ 
written by the Government and that no adjustment be¬ 
cause of the strike should be made in its reported figures 
for the year in which the strike occurred. 

Costs attributable to strikes are neither normal nor re¬ 
current in nature. However, the risk of such potential 
cost is present in all industrial enterprises, including the 
air transportation industry. But costs of this nature are 
neither predictable nor capable of accurate measurement 
on a prospective basis. No accurate prediction can be 
made as to the incidence of the cost with respect to a par¬ 
ticular company although the risk that such cost may be 
incurred exists in the case of all companies. The unpre¬ 
dictability of a contingency such as this establishes it as 
one of the risks of doing business to be reflected as part 
of the cost of capital rather than as a normal cost of oper¬ 
ations. 

The existence of such elements as cost of capital in this 
industry has been recognized by providing a rate of return 
substantially higher than going interest rates. Such a 
rate of return has been allowed notwithstanding the sub¬ 
stantial protection extended to air transportation under the 
Act to cover the operating requirements of the carriers 
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under honest, economical, and efficient management. It fol¬ 
lows that to provide in the mail rate for a rate of return 
at a level which reflects substantial risks to capital in¬ 
vested in the industry and at the same time to provide for 
direct reimbursement of the costs from all such risks as 
they materialize, would result in double provision in the 
mail pay for such risks. All risks which are real rep- 
44 resent contingent costs of doing business and must 
be reflected either as recurrent operating expenses 
or as recurrent costs of capital. If they become sufficiently 
predictable to be susceptible of actuarial measurement 
they are properly reflected in operating expenses as insur¬ 
ance expense. Otherwise they will be reflected as a cost 
of capital. Thy may not properly be reflected as both. 

In recent opinions 16 we have found that a return on. 
investment of seven percent per annum, after Federal in¬ 
come taxes, is fair and reasonable when applied to a past 
period and have hereinafter found that an equivalent 
rate of return is fair and reasonable in the instant case. 
While a lower rate of return has been found reasonable 
for a past period than may be deemed reasonable for a 
future period in view of the fact that the probability of 
error in estimates of operating results is removed and 
other operating risks have been realized in substantial 
part, it is apparent that the prescribed seven percent rate 
of return is sufficiently in excess of going interest rates 
to provide a substantial element for protection against 
capital risks. 

Aside from the fact that specific recognition of losses 
due to strike would result in duplicate payment for the 
same loss, once through the return element and again as a 
reimbursable cost, it is obvious that such a procedure 
would unfairly discriminate against a carrier who suffered 
a strike under a prospective rate as compared to a car¬ 
rier whose strike occurred during a retroactive review pe- 


18 Pan American Airways, Inc., Mail Rates, 8 CAB 876 (1947); All 
American Aviation, Inc., Mail Rates, 8 CAB 805 (1947). 
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riod. Accordingly, we conclude that no specific 
45 reimbursement of strike losses should be provided 
and that the return prescribed herein for the retro¬ 
active period is sufficiently high to provide ample protec¬ 
tion against capital risks including the risks involved in 
possible strike losses. 

As a matter of principle we believe the soundest measure 
of the loss due to a strike is the excess of the mail pay 
that would be required on the basis of actual operating 
results for the strike year over the mail pay that would 
have been required. This latter figure is computed by esti¬ 
mating the mileage and revenues lost and the expenses 
saved during the strike, using these figures to compute a 
normal break-even need and return element per mile, and 
applying this normal mail pay per plane mile to the miles 
actually flown during the strike year. The details of the 
calculation are set forth in Appendix No. 5. On this basis 
we find the loss due to the strike to be $840,000 made up 
of $738,000 additional break-even need due to the strike 
and $102,000 capital cost. Appropriate adjustment will 
accordingly be made in reported break-even need and in 
computing the return to be allowed for the retroactive 
period. 

Other Items 

Non-operating items of $203,756 reported for the calen¬ 
dar year 1948, exclusive of extension and development 
expenses, $193,798 and provisions for foreign exchange 
losses, $233,274, treated previously herein, represent pri¬ 
marily interest on debt, cash discounts income, net losses 
from retirement of equipment and miscellaneous non-oper¬ 
ating items. With the exception of cash discounts income, 
$6,062 and net equipment losses $3,177, the non-operating 
items reported for 1948 do not appear to be necessary to 
the operation for which the mail rate is to be established 
and the remaining items aggregating $206,641 will 
not be recognized for mail rate-making purposes. 
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46 Adjusted Break-even Need 

On the basis of the foregoing American Overseas’ 
adjusted break-even need amounts to $3,863,000, or 33.5 
cents per revenue plane mile for the two years ended De¬ 
cember 31, 1947, $2,346,000, or 31.7 cents for the calendar 
year 1948, and $6,209,0000, or 32.7 cents per revenue plane 
mile in scheduled passenger service for the entire three- 
year period under review. 

The tabulation below compares in cents per revenue 
plane mile flown in scheduled passenger service the ad¬ 
justed break-even need of American Overseas for the two 
years ended December 31, 1947 and the calendar year 1948 
with the break-even need, as adjusted for mail rate-making 
purposes, of the Atlantic Division of Pan American Air¬ 
ways, Inc., hereinafter referred to as Pan American, con¬ 
tained in the statement of tentative findings and conclu¬ 
sions on Pan American issued simultaneously herewith. 

Financial Results in Costs per Rev. 

Plane Mile Flown in Scheduled 
Passenger Service 
1946-1947 1948 



AOA 

PAA 

AOA 

PAA 

Non-U. S. Mail Revenues 

Passenger and baggage 

230.2* 

239.2* 

211.3* 

207.4* 

Non-scheduled services (net) 

.... 


4.7 


Other 

48.8 

38.8 

35.3 ' 

35^6 

Total non-U. S. mail rev. 

279.0* 

278.0* 

251.3* 

243.0* 

Expenses 

Flying operations 

74.1* 

76.7* 

72.5* 

86.0* 

Maintenance 

72.4 

70.2 

57.1 

70.5 

Depreciation and rentals 

22.3 

25.4 

21.2 

• 26.5 

Amortization of deferred items 

9.6 

2.5 

2.1 

2.7 

Deutschmark reserve 

• •mm 

•••• 

4.2 


Other expenses 

141.1 

151*6 

125.9 

126.5 

Total expenses 

319.5* 

326.4* 

283.0* 

312.2* 

Pilot Strike Loss Eliminated 

—6.4* 




Grounding Loss Eliminated 

—0.6 

—io 



Break-Even Need 

33.5* 

44.4* 

31.7* 

69.2* 
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47 The foregoing data indicate that in terms of reve¬ 
nue plane miles flown in scheduled passenger serv¬ 
ices the adjusted break-even need of American Overseas 
was approximately 75 percent of the adjusted break-even 
need of Pan American during the two years ended Decem¬ 
ber 31, 1947, and 46 percent during 1948. During the first 
two-year period revenues per mile experienced by the 
two carriers were substantially the same. Although the 
plane mile revenues of both carriers declined in 1948, the 
decline was less marked in the case of American Overseas, 
with the result that American Overseas during 1948 real¬ 
ized approximately 8.3 cents greater plane mile revenues 
than Pan American. While the plane mile costs of both 
carriers after adjustments made for mail rate-making pur¬ 
poses decreased during 1948 from the experience of the 
prior two years, the decrease experienced by American 
Overseas was greater than Pan American’s due, in sub¬ 
stantial part to the fact that Pan American’s flying oper¬ 
ations increased materially because of the extension of 
operations into geographic areas where high gasoline costs 
prevail. In both periods American Overseas’ costs per 
revenue plane mile have been lower than Pan American’s. 
It appears, however, that the lower plane mile costs of 
American Overseas are due, for the most part if not en¬ 
tirely, to differences in aircraft types and areas served 
rather than to lower costs for comparable operations. The 
differences in break-even need between the two carriers 
during 1948 as adjusted for mail rate-making purposes can 
be reconciled on the basis of the specific factors mentioned 

and it appears on a relative basis, that the ad- 

48 justed cost of each of the carriers during 1948 
were reasonable for the particular operations con¬ 
ducted. During 1946 and 1947 the same specific factors 
were in large part operative. In view, however, of the 
differing rates of development and activation of new route 
segments by the two carriers, and the various adverse 
factors encountered by each, operations of both carriers 
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were in a state of flux and did not become relatively stable 
until 1948. As a consequence the specific effect of various 
factors affecting the relative break-even needs during the 
first two years cannot be precisely evaluated. However, 
after full consideration is given to the factors affecting 
operations during 1946 and 1947 we believe that American 
Overseas’ costs as adjusted are reasonably comparable 
with the adjusted costs of Pan American during that two- 
year period. 

Investment 

As shown in Appendix No. 6, the average investment 
claimed by American Overseas for the two years ended 
December 31,1947 is $12,227,000 and for 1948 is $12,933,000 
or an average claimed investment of $12,462,000 for the 
three-year period. The carrier’s claim is based on its in¬ 
vestment reported in Form 41 with the adjustments out¬ 
lined by footnote in Appendix No. 6. Further adjustments 
to determine the average investment for mail rate-making 
purposes as set forth in detail on page 2 of Appendix No. 6 
are discussed below. 

On March 7,1946 American Overseas borrowed $10,000,- 
000 at iy 2 percent on a short term note due in 180 days 
with the option of extending the note for an additional 
180 days. The note was guaranteed by American Air¬ 
lines. The object of the loan was to secure capital for 
general corporate purposes until equity financing could be 
arranged. Repayment was made of $5,000,000 on August 
26, 1946 and $5,000,000 on March 3, 1947 out of funds 
procured through equity financing. It is therefore 
49 apparent that the note was interim financing pend¬ 
ing the consummation of the equity financing. There¬ 
fore, in the computation of working capital, the note will 
be excluded from current liabilities during the period it 
was outstanding. After making the foregoing adjust¬ 
ment the average working capital of American Overseas 
as set forth in Form.41 reports is in excess of three 
months’ adjusted expenses, exclusive of depreciation, in- 
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curred during the three years under review. Therefore in 
accordance with our usual practice, an allowance of three 
months adjusted operating expenses less depreciation will 
be made for working capital. On the basis of adjusted 
operating expenses, this will result in a reduction of $174,- 
000 in the average working capital claimed by American 
Overseas. 

Average claimed investment in flight equipment has been 
increased $143,000 and $240,000, respectively, to reflect the 
adjustments herein to depreciation expense because of the 
delay in placing the Constellation aircraft in regular serv¬ 
ice and to eliminate the duplication of depreciation ex¬ 
pense resulting from simultaneous accruals for overhaul 
and depreciation based upon original cost. 

As we have discussed fully in an earlier opinion 17 re¬ 
serves for overhaul are in reality provisions for acceler¬ 
ated depreciation on that portion of original capital cost 
replaceable through overhaul. The investment in flight 
equipment claimed by American Overseas, however, has 
not been reduced to reflect overhaul reserve provisions. 
Moreover, the Constellation aircraft overhaul reserve pro¬ 
vision has been decreased herein on a retroactive basis 
and the average reserve balance reported on Form 41 
does not accurately reflect the average reserve provided 
and recognized herein. As a means of reflecting the over- 
' haul reserve on an equitable basis over the life of the 
equipment, it would appear reasonable to assume 
50 that on the average the overhaul reserve balance 
will approximate one-half the cost of one overhaul 
on each aircraft and engine. Application of this principle 
results in a reduction of $414,000 in reported net invest¬ 
ment in flight equipment for the three-year review period. 

American Overseas 7 reported working capital includes 
non-rotatable spare parts in the materials and supplies 
account and. American Overseas has claimed that invest- 


1T Supra, note 3. 
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ment in flight equipment should be increased by $334,000 
less depreciation accruals for this item. Depreciation re¬ 
serve accruals in the amount of $70,000 per annum have 
been hereinbefore allowed for estimated loss on the re¬ 
sidual amount of non-rotatable spare parts. Since non- 
rotatable spare parts are a proper component of invest¬ 
ment in flight equipment, average investment in flight 
equipment during the three-year period has been increased 
by $205,000 for this item. In addition, investment in flight 
equipment as claimed by American Overseas, has been re¬ 
duced in the average amount of $332,000, in accordance 
with our finding hereinbefore with respect to depreciation, 
to eliminate the investment in Constellation aircraft be¬ 
tween date of payment and date of entry into service. 

Further adjustments are made to average repQrted in¬ 
vestment to reflect the following items: elimination of 
$117,000 from construction in progress pertaining to Con¬ 
stellations prior to acquisition; addition of $43,000 on ac¬ 
count of deferred past service premiums in the employees’ 
retirement plan; addition of $837,000 of deferred training 
and grounding costs; elimination of $66,000 representing 
primarily working capital of Ajnerican Overseas Airlines, 
Ltd., a traffic subsidiary for which adequate working capital 
has hereinbefore been provided. 

51 As a result of the foregoing adjustments, the 
recognized investment for mail rate-making pur¬ 
poses is $11,946,000 for the two years ended December 31, 
1947, $13,298,000 for the calendar year 1948 and $12,377,000 
for the entire three-year period under review. 

Mail Rates 

The break-even need for the two years ended December 
31,1947, the calendar year 1948, and the three years ended 
December 31, 1948, as determined on the basis of the fore¬ 
going adjustments are $3,863,000, $2,346,000 and $6,209,000, 
respectively. In addition to these amounts, the fair and 
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reasonable mail rate must include a fair return on recog¬ 
nized investment. It has been the practice to provide a 
somewhat lower rate of return for past periods than for 
future periods in view of the fact that for past periods 
the probability of error in estimates of operating results 
is removed and other operating risks have been realized in 
substantial part. Accordingly, a return of seven percent 
per annum on the recognized investment, after allowance 
for Federal income taxes, will be provided in addition to 
the break-even need. The allowance for Federal income 
taxes has been computed by treating interest on long term 
debt as a deduction from net taxable income in accordance 
with the provisions of Federal tax statutes. 

After eliminating from consideration $102,000, repre¬ 
senting the earnings element in excess of that recognizable 
currently during the year of the pilot strike, we find that 
the fair and reasonable rates of compensation to be paid 
American Overseas for the transportation of mail by air¬ 
craft, the facilities used and useful therefor, and the serv¬ 
ices connected therewith between the points between which 
American Overseas has been, or hereafter is authorized to 
transport mail by its certificates of public convenience and 
necessity from January 1, 1946 through December 31,1948 
is: 18 

For each quarter of the calendar year 1946: $ 456,500 
For each quarter of the calendar year 1947: 1,136,250 

For each quarter of the calendar year 1948: 943,750 

52 Provided, however, that compensation provided 
herein is subject to the following conditions: that 
American Overseas shall within 30 days of the end of 
each calendar quarter pay to the Postmaster General and 
charge to the reserve against Deutschmark losses pro- 


18 The sum of these amounts is equal to 53.5 cents per revenue plane 
mile flown in scheduled passenger service. 
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vided for herein the amount by which 66 2/3% of the total 
reduction below $465,000 10 , in its Deutschmark balance at 
the end of that quarter exceeds the total charges to its re¬ 
serve against Deutschmark losses at the end of that quar¬ 
ter ; and shall at such time as said reserve has been charged 
with the losses resulting from the disposition of Deutsch¬ 
marks of the value of $465,000 19 pay to the Postmaster 
General and charge to the reserve any balance then re¬ 
maining in the reserve; that American Overseas shall not 
without prior approval of the Board reverse said reserve 
nor make any additional reserve provisions for Deutsch¬ 
mark losses; and that within 30 days of the end of each 
calendar quarter during the existence of said reserve, 
American Overseas shall file with the Board and the Post¬ 
master General a summary statement of its Deutschmark 
transactions, the charges, credits, and balances in its 
Deutschmark account and in the reserve account, and the 
total Deutschmark dispositions to which the reserve ac¬ 
count charges apply. 

The compensation provided herein shall be inclusive of 
and not in addition to the mail compensation heretofore 
received by the carrier for mail transported on and after 
January 1,1946. 

53 Mail Rates For the Period On and After 

January 1, 1949 

We had originally planned to issue at this time a tenta¬ 
tive final rate for the period on and after January 1, 1949. 
Our review of the transatlantic operations to date, and of 
the carriers’ estimates for the future, however, has re¬ 
vealed that they have become increasingly dependent upon 
governmental support no matter whether that dependency 
is measured in terms of total dollars of break-even need, 


19 In valuing the Deutschmark balance and charges and credits thereto 
and to the reserve 1 Deutschmark shall be taken as equal to $0.30 United 
States currency. 
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break-even need in relation to units of service performed 
or break-even need as a percentage of non-mail revenues. 
This has occurred in the face of a phenomenal expansion 
in both traffic volume and capacity operated which would 
normally be taken as indicia of increased business success 
and prosperity. Unfortunately, the financial operating re¬ 
sults and consequent mail pay requirements have reflected 
a very different picture as is evident from the following 
tabulation of American Overseas’, Pan American’s, and 
TWA’s experienced break-even need since 1945: 



Index of Revenue 

Reported 



Passenger-miles (1946=100) 

Break-even Need (000) 


AO A 

PAA 

TWA 

AOA 

PAA 

TWA 

1945 

12.2 

27.3 

_ 

$ 234 

$1,452 

$ .... 

1946 

100.0 

100.0 

100.0 

565 

4,334 

5,949 

1947 

147.3 

197.9 

202.8 

4,005 

4,881 

5,052 

1948 

151.0 

185.2 

233.1 

1,934 

9,644 

7,774 

1949 (Est.) 

140.2 

N.A. 

N.A. 

4,849 

N.A. 

N.A. 


Reported Break-Even Needy 
Reported Break-Even Need as Percent of Non-U. S. Mail 
per Revenue Pass. Mile Revenues 



AOA 

PAA 

TWA 

AOA 

PAA 

TWA 

1945 

1.68* 

3.47* 

— 

6.6% 

20.3% 

— 

1946 

0.49 

2.83 

5.47* 

3.9 

26.1 

37.6% 

1947 

2.38 

1.61 

2.29 

22.4 

15.4 

19.3 

1948 

1.12 

3.40 

3.07 

9.9 

30.0 

26.0 

1949 (Est) 

3.03 

N.A. 

N.A. 

29.0 

NA. 

NA. 

54 

The growth in 

volume for 

all the 

carriers 

has 


been sufficient to provide ample opportunity for the 
attainment of economies inherent in volume alone. But 


the experience to date provides no basis for concluding 
that further expansion will reverse the trend of increas¬ 
ing dependence on the government. On the contrary, the 
leveling off of traffic demand compels the conclusion that 
further sharp expansion in capacity can be utilized only 
through sharp reduction in the rates charged the travelling 
public with no promise of lower unit costs to support the 
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reduction in rates. Under such conditions, further expan¬ 
sion would have to be achieved in large part at govern¬ 
ment expense. 

Section 406(b) of the Civil Aeronautics Act is not a 
blank check which airline management may fill in for any 
amount which it finds necessary to support whatever quan¬ 
tity or type of service which that management may see fit 
to operate. In Pan American Airways Co. (Del.) N. T. - 
Bermuda Mail Raies^ 1 CAA 529,542, we stated: 

“It is believed that the interests to be considered in 
relation to the commerce of the United States, the 
Postal Service, and the national defense under both of 
the above-quoted sections are essentially national in¬ 
terests, and not necessarily the individual interests of 
any particular air carrier. In referring, in section 
406(b), to the needs of each air carrier for compensa¬ 
tion for the transportation of mail sufficient for the 
purposes stated, Congress cannot be understood to 
have meant that rates should always be fixed in such 
amounts as would be necessary to mantain existing 
services in their present volume and character under 
all conditions; such an interpretation would not har¬ 
monize with the controlling objectives which underlie 
these particular provisions of the Act. . > . The 
statute contains no mandate to the Authority to fix 
rates of compensation which will insure the continu¬ 
ance or promote the development of services, to an 
extent, and of a character and quality, not required 
by the commerce of the United States, the Postal 
Service, and the national defense .* 1 
55 It is clear that the ultimate responsibility for de¬ 
termining the volume and character of service which 
should be underwritten as necessary in the interests of 
commerce, the Postal Service, and the national defense 
rests with the Board — not with the carriers. The free¬ 
dom of management to determine the volume of services 
which will be operated is provided for in the Civil Aero¬ 
nautics Act, but the responsibility of the Board to define 
the volume of services which requires and justifies govern¬ 
ment support is also explicitly set forth therein. It fol- 
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lows, therefore, that if management plans expansion be¬ 
yond the volume of service found to be required in the 
public interest, it must, in order to discharge its responsi¬ 
bilities to its stockholders, plan such expansion, with a 
view to covering its costs from the revenues derived from 
the users of the service, rather than from increased gov¬ 
ernment subsidies. Where management programs of ex¬ 
pansion are based purely upon private motives, as must be 
assumed in the case of expansion programs which exceed 
the volume of services found by the Board to be required 
in the public interest, it is contemplated by the Act and 
essential to the sound economic development of civil air 
transportation that the carrier managements assume the 
full risks incident to such increments of expansion. 

In the light of the discouraging trends in the North 
Atlantic operations, it is incumbent upon the Board to take 
vigorous action to protect the public against continually 
mounting expenditures in support of uneconomic expan¬ 
sion. The Boards responsibility under the Act extends 
not merely to the development of air transportation in 
such volume and of such quality as will meet the objectives 
of the Act, but also in equal measure, to the pro- 
56 tection of the public against unreasonable financial 
burden resulting from over-expansion of the indus¬ 
try. It is necessary, therefore, that the objectives of the 
Act be implemented by administrative decisions which will 
define the limits of expenditure which reasonably may be 
borne by the public and yet provide adequate support for 
the development of civil aviation in accordance with the 
objectives of the Act We are of the opinion that the 
sound development of air transportation must essentially 
lead to decreasing government support with the expansion 
of the industry. Expansion which does not achieve this 
result, and particularly expansion which moves in the op¬ 
posite direction, cannot ordinarily be consistent with the 
public interest, with the sound development of civil air 
transportation, or with the objectives of the Act. 


AMERICAN OVERSEAS AIRLINES. INC. 

ROUTE OPERATED AS OF DECEMBER 31, 1948 



SALTIMORE ^^PHILADELPHIA • CERTIFICATED POINTS NOT RECEIVING OIRECT SERVICE 
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The establishment of a permanent rate for the future 
period for the transtlantic operations will, therefore, be 
deferred until the Board has had time to re-evaluate the 
operations of the transatlantic carriers with a view to¬ 
ward formulating a program for the implementation of the 
principles here enunciated. It is contemplated that such 

a program can be developed and announced within the 

«• 

next 60 days. In the meantime, the present temporary 
rates will remain in effect. 

An appropriate order will be entered. 

• • • • 
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58 APPENDIX NO. 2 

Traffic and Mileage Statistics for the 
Calendar Years 1946,1947 and 1948 


Revenue Plane Miles 

Scheduled passenger- 

Scheduled all cargo_ 

Non-scheduled_ 

Total revenue plane miles_ 

Non revenue plane miles_ 

Total plane miles_ 

Traffic in Scheduled Services 

Revenue passenger miles_ 

Revenue ton-miles: 

Passenger and baggage _ 

Express_ 

Foreign mail. 

U. S. mail_ 

Total__ 

Capacity in Scheduled Services 

Available seat miles - reported_ 

Available seat miles - standard 1 _ 

Available ton-miles - reported_ 

Available ton-miles - standard 1 _ 

Utilization of Scheduled Capacity 

Rev. pass, load factor - reported_ 

- standard_ 

Over-all rev. load factor - reported 

- standard 

Average rev. pass, load (persons) . 

Average load per flight (tons)_ 

Passenger and baggage_ 

Express and freight_ 

Foreign mail_ 

U. S. mail_ 

Total_ 

Average Revenue Yields 
Passenger rev. per passenger mile. 
Passenger and baggage per ton-mile 
Express and freight per ton-mile. 
Foreign mail per ton-mile_ 



« 

Three-Year 

1946 

1947 

1948 

Total 

(000) 

(000) 

(000) 

(000) 

4,269 

7,288 

7,411 

18,968 

.... 

55 

. 

55 

37 

24 

593 

654 

4,306 

7,367 

8,004 

19,677 

919 

614 

414 

1,947 

5,225 

7,981 

8,418 

21,624 

114,286 

168,360 

172,604 

455,250 

12,270 

18,393 

18,558 

49,221 

1,134 

1,926 

2,714 

5,774 

376 

258 

302 

936 

789 

1,548 

1,660 

3,997 

14,569 

22,125 

- 23,234 

59,928 

140,925 

248,111 

279,778 

668,814 

158,467 

276,953 

284,501 

719,921 

21,329 

35,542 

38,011 

94,882 

22,250 

38,967 

39,466 

100,683 

81.10% 67.86% 61.69% 68.07%; 

72.12 

60.79 

60.67 

63.24 

68.31 

62.25 

61.12 

63.16 

69.75 

59.26 

62.01 

62.66 

26.77 

23.10 

23.29 

24.00 

2.87 

2.50 

2.51 

2.59 

0.27 

0.26 

0.37 

0.30 

0.09 

0.04 

0.04 

0.05 

0.18 

0.21 

0.22 

0.21 

3.41 

3.01 

3.14 

3.15 

9.63* 

8.92* 

8.84* 

9.07* 

92.18 

83.16 

83.63 

85.59 

76.90 

60.23 

51.58 

59.44 

494.41 

305.43 

206.95 

349.57 


1 Standard as follows: Constellation, 40 seats, 5.5 tons; DC-4, 37 seats, 5.2 tons; DC-3J 
17 seats, 2.0 tons. 


I j . 
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59 APPENDIX NO. 3 

Trends of Reported Revenue Passenger Miles in Scheduled 
Services, During the Calendar Years 1946,1947 <md 1948 


Month 

Revenue Passenger Miles (000 ) 

Percentage Change 
From Same Period, 
Previous Year j 

1946 

1947 

1948 

1947 

1948 

January. 

. 3,814 

7,983 

7,708 

109% 

s% 

February.... 

. 4,030 

5,778 

6,281 

43 

9 I 

March. 

. 5,751 

7,804 

7,821 

36 


April. 

. 7,101 

11,121 

. 10,176 
15,872 

57 


May. 

. 9,161 

18,491 

102 

—14 | 

June. 

. 9,799 

24,762 

22,579 

153 

— 9 1 

July. 

. 11,910 

25,149 

21,733 

111 

■ -14 

August. 

. 15,319 

21,865 

20,360 

43 

-7 ! 

September.. 

. 14,556 

18,561 

18,562 

28 

• 

October. 

. 10,887 

4,656 1 

16,032 

—57 

244 

November... 

. 10,492 

11,314 

11,682 

8 

3 

December... 

. 11,466 

10,876 

13,798 

—5 

27 

12 Months to Date 

January. 17,456 

• 

118,455 

168,085 1 

579% 

42% 

February.... 

. 20,792 

120,203 

168,588 1 

478 

40 

March. 

_ 25,902 

122,256 

168,605 1 

372 

38 

April.. 

. 31,994 

126,276 

167,660 1 

295 

33 

May. 

. 40,363 

135,606 

165,041 1 

236 

22 

June.. 

. 49,298 

150,569 

162,858 1 

205 

8 

July. 

_ 59,939 

163,808 

159,442 1 

173 

—3 

August. 

. 73,971 

170,354 

157,937 1 

130 

—7 

September.. 

. 87,308 

174,359 

157,938 1 

100 

—9 

October_ 

. 96,975 

168,128 1 

169,314 

73 

1 

November... 

. 105,944 

168,950 1 

169,682 

59 


December.... 

_114,286 

168,360 1 

172,604 

47 

3 


i. 


1 Reflects Pilot Strike of October 1947. 
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APPENDIX NO. 4 Page 2 of 4 

Adjustments to Financial Results Claimed by America/n 
Overseas for the Two-Year Period ended December 31, 

1947 and as Reported for the Calendar Year 1948 
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5 years 
Ended 
12-31-48 
(000) 

$ 654 
206 

cq 

00 

OJ 

H 

««- 

$ 409 
231 

->* t— CO 
OOCl 
iH 

C" 

00 

o 

«o- 


Calendar 

Year 

1948 

(000) 

5 1 

(N 

» 

$1,282 

$ 409 
281 

e-«o 

offlo 
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$ 937 

51 ; 

e h 

iSTi 

406 

206 

1 

1 1 

1 1 1 
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64 Estimated Cost of Pilot Strike of October 1947 

APPENDIX NO. 5 




October 



1947 


October 

1947 



Esti- 


1947 

Estimated 

Differ- 

1947 

mated 

Reported 

Normal 

ence 

Reported 

Normal 


(000) 

(000) 

(000) 

(000) 

(000) 

Revenue Plane Miles. 

.. 220 

817 

597 

7,367 

7,964 

Non-U. S. Mail Revenue.. 

..$ 569 

$1,541 

$ 972 

$17,868 

$18,840 

Operating Expenses_ 

.. 1,500 

2,044 

544 

21,874 

22,418 

Operating Break-Even Need. 






$ 931 

$ 503 

$—428 

$ 4,006 

$ 3,578 

Expense adjustments and 






non-operating items for 






rate-making purposes 




560 

560 

Adjusted Break-Even Need 




$4,566 

$4,138 

Return: $11,946,000 at 






11.29% Per annum_ 

~ 



1,349 

1,349 

Estimated U. S. Mail Pay... 

— 



$5,915 

$5,487 

Estimated Normal U. S. 






Mail Pay per mile_ 

... 




68.89 4 

Estimated U. S. mail pay at 






normal rate on 1947 actual 





miles. 

- 



5,075 1 


Estimated cost of pilot 




• 


strike 2 ... 

- 



$ 840 


October Normal U. S. Mail 






Pay- 

... 151 

563 

412 


• 

Operating Loss. 

.$ 780 

$ ■60 

$ 840 




1 Estimated normal mail pay per mile consists of 51.96# break-even need and 16.93# re 
turn, which results in a constructive allowance of $3,828,000 for break-even need and $1,247,- 
000 for return when the normal mail rate is applied to actual miles. 

2 Estimated cost of pilot strike is made up of $738,000 break-even need and $102,000 re 
turn. 
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65 APPENDIX NO. 6 

Average Investment as Claimed by American 
Overseas and as Adjusted for the Two Tears Ended 
Decemebr 31 , 1947 , for the Calendar Year 1948 and 
for the Three Years Ended December 31,1948 


Two Years 

Calendar 

Three 

Years 


Ended 

Year 

Ended 


12 / 31/47 1 

1948 12 / 31/1948 

Item 

Working capital_:_ 

$ 4,217 

$ 5,086 

$ 4,506 

Flight equipment (net after 

depreciation reserves) _ 

5,950 

6,620 

6,173 

Ground equipment (net after 

depreciation reserves) _ 

847 

975 

890 

Construction in progress .... 

489 

188 

389 

Long term prepayments_ 

7 

18 

11 

Extension and development 

551 

7 

369 

Investments and special 

funds . 

166 

39 

124 

Total investment 

12,227 

12,933 

12.462 

Adjustments per page 2, 

this Appendix. 

—281 

305 

—85 

Adjusted investment_ 

$11,946 

$13,238 

$12,377 


1 Based on reported balance sheets with adjustments to reflect: 

(a) Working capital at three months operating expenses less de¬ 
predation. 

(b) Depredation reserves conformed to restated depredation. 

(c) Elimination of B-377 costs from construction work in progress. 

(d) Elimination of investment in Iceland Airport Corporation. 

(e) Elimination of prepayments on B-377 aircraft. 
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66 APPENDIX NO. 6 

Adjustments to Average Investment Claimed by 
American Overseas for the Two Years Ended 
December 31,1947 , the Calendar Year 1948 and 
the Three Years Ended December 31,1948 


Two Years Calendar Three Years 
Ended Year Ended 

12 / 31/1947 1948 12 / 31/48 

(OOO) (000) (000) 


Adjustments to reflect: 

Three months adjusted operating 
expenses, exclusive of depre¬ 
ciation for Working Capital- 

Depreciation expense eliminated 
due to delay in placing in regu¬ 
lar service _ 

Duplication in provisions for ov¬ 
erhaul and depreciation reserves 

1946 and 1947 __ 

1948 _1_ 

Overhaul reserves at 50 percent 
of cost of one overhaul per air¬ 
craft and engine_ 

Non-rotatable spare parts re¬ 
ported in materials and sup- 

L-49 prior to regular service_ 

L-49 construction in progress_ 

Elimination of investments of 
current nature or not related 
to common carrier operation .. 

Deferred retirement plan_ 

Deferred training costs_ 

Deferred grounding costs_ 

Total Adjustments_ 


—86 

—351 

—174 

129 

172 

143 

158 

315 

210 


89 

30 

—393 

—457 

—414 

240 

135 

205 

-498 


—332 

—175 


—117 

—100 


— m 

45 

40 

43 

360 

319 

347 

39 

43 

40 

$—281 

$305 

$—85 
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• • • • 

67 Orders Serial Number E-2731 

Docket No. 1666 

Order to Show Cause 

The Board having considered all of the information and 
data set forth, or specifically referred to, in the State¬ 
ment of Tentative Findings and Conclusions, together 
with the Appendices attached thereto, (hereinafter referred 
to as the “Statement”), which Statement is attached hereto 
and made a part hereof, and having on the basis thereof 
made the tentative findings and conclusions set forth in 
the Statement: 

IT IS ORDERED, That American Overseas Airlines, 
Inc. is directed to show cause why the Board should not 
make final the findings and conclusions set forth in the 
Statement, and upon the basis thereof fix, determine, and 
publish the rates set forth in said Statement as the fair 
and reasonable rates of compensation to be paid the carrier 
for the transportation of mail by aircraft, the facilities 
used and useful therefor, and the services connected there¬ 
with over its entire system for the period January 1, 1946 
through December 31,1948. 

68 IT IS FURTHER ORDERED, That all further 
procedure herein shall be in accordance with Section 

285.13 of the Economic Regulations and that any notice, 
as provided for in paragraph (c) (1) of said Section 285.13, 
that there exists any objection to the rates set forth in the 
Statement or to the admissibility in evidence of any exhibits 
accompanying, or to the information specifically referred 
to in, the Statement shall be filed with the Civil Aero¬ 
nautics Board within ten days after the date of service of 
this Order, and if notice is filed as aforesaid, written 
answer and any supporting documents, as provided for in 
paragraph (c)(1) and (c)(2) of said Section 285.13, shall 
be filed with the Board within thirty days after the date 
of service of this Order; 
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IT IS FURTHER ORDERED, That if answer is filed 
hereto all elements entering into the determination of fair 
and reasonable rates, except insofar as limited in prehear¬ 
ing conference, shall be in issue, and in such event the 
final rates shall be determined upon the record made with 
respect to such issues; 

IT IS FURTHER ORDERED, That this order and 
the attached Statement of Tentative Findings and Con¬ 
clusions be served upon American Overseas Airlines, Inc. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

(SEAL) 

• • • • 

69 Orders Serial Number E-2732 

Docket No. 1666 

Order to Show Cause 

The Board having this day issued a Statement of Tenta¬ 
tive Findings and Conclusions concerning the appropriate 
mail rates for American Overseas Airlines, Inc., (herein¬ 
after referred to as American Overseas) for the period 
January 1, 1946 - December 31, 194S, inclusive; 

The Board simultaneouslv with the issuance of said 
Statement having issued an Order to Show Cause why 
the rates proposed in said Statement should not be fixed, 
determined and published as the fair and reasonable per¬ 
manent rates of compensation to be paid American Over¬ 
seas for the transportation of mail, the facilities used and 
useful therefor, and the services connected therewith; 

The Board finding that it is in the public interest to 
immediately place the aforesaid proposed rates for the 
period January 1, 1946 - December 31, 1948, inclusive, into 
effect as temporary rates for such period for American 
Overseas; 
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70 IT IS ORDERED, That American Overseas is 
directed to show cause why the Board should not 

fix, determine, and publish the rates in the amounts set 
forth in said Statement for the period January 1, 1946 - 
December 31, 1948 as the fair and reasonable temporary 
rates of compensation to be paid the carrier f or the trans¬ 
portation of mail by aircraft, the facilities used and useful 
therefor, and the services connected therewith over its en¬ 
tire system, as follows: 

For the period January 1, 1946 through December 31, 
1948 an amount of $10,146,000 as follows: 1 
For each quarter of the calendar year 1946: $ 456,500 
For each quarter of the calendar year 1947: 1,136,250 
For each quarter of the calendar year 1948: 943,750 

Provided, however, that the temporary rates specified 
above are subject to the following conditions: that Ameri- 
can Overseas shall within 30 days of the end of each cal¬ 
endar quarter pay to the Postmaster General and charge 
to a recognized reserve of $310,000 against Deutschmark 
losses the amount by which 66 2/3% of the total reduction 
below $465,000* in its Deutschmark balance at the end 
of that quarter exceeds the total charges to such reserve 
against Deutschmark losses at the end of that quarter; and 
shall at such time as such reserve has been charged with 
the losses resulting from the disposition of Deutschmarks 
of the value of $465,000, pay the Postmaster General 

71 and charge to such reserve any balance then re¬ 
maining in the reserve; that American Overseas 

shall not without prior approval of the Board reverse such 
reserve nor make any additional reserve provisions for 
Deutschmark losses; and that within 30 days of the end 
of each calendar quarter during the existence of such re- 


1 The sum of these amounts is equal to 53.5 cents per revenue plane 
mile flown in scheduled passenger service. 

* In valuing the Deutschmark, balance and charges and credits thereto 
and to the reserve one Deutschmark shall be taken as equal to $0.30 
United States currency. 
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serve, American Overseas shall file with the Board and the 
Postmaster General a summary statement of its Deutsch¬ 
mark transactions, the charges, credits, and balances in its 
Deutschmark account and in the reserve account, and the 
total Deutschmark dispositions to which the reserve ac¬ 
count charges apply. 

The compensation provided herein shall be inclusive of 
and not in addition to the mail compensation heretofore 
received by the carrier for mail transported during the 
period January 1,1946 - December 31,1948. 

IT IS FURTHER ORDERED, That all further pro¬ 
cedure herein with reference to the aforesaid temporary 
rates shall be in accordance with Section 285.13 of the Eco¬ 
nomic Regulations and that any notice, as provided for in 
paragraph (c)(1) of said Section 285.13, that there exists 
any objection to the temporary rates shall be filed with 
the Civil Aeronautics Board within seven days after the 
date of service of this Order, and if notice is filed as afore¬ 
said, written answer and any supporting documents, as 
provided for in paragraphs (c) (1) and (c) (2) of said Sec¬ 
tion 285.13, shall be filed with the Board within thirty days 
after the date of service of this Order; 

IT IS FURTHER ORDERED, That this proceeding re¬ 
main open pending entry herein of an order fixing a 
72 final rate or rates for the period January 1, 1946 - 
December 31, 1948, inclusive, which said final rate or rates 
may be higher or lower than the temporary rates fixed 
herein; 

IT IS FURTHER ORDERED, That this order be served 
upon American Overseas Airlines, Inc. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 


• • • • 


(SEAL) 
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73 Serial Number E-2733 

Docket No. 1666 

Order Granting Limited Intervention 

Seaboard & Western Airlines, Inc. (hereinafter called 
Seaboard & Western), an irregular air carrier authorized 
to engage in international air transportation of property 
only pursuant to the provisions of Section 292.1 of the 
Economic Regulations, having, on January 6, 1949, filed 
a petition for leave to intervene in this proceeding; 

American Overseas Airlines, Inc., having, on January 
19, 1949, filed a memorandum in opposition to the afore¬ 
said petition, and Seaboard & Western having, on January 
28, 1949, filed a reply to the memorandum, which memo¬ 
randum and reply have been duly considered; 

The Board finding that: 

1. Seaboard & Western has not alleged any matter indi¬ 
cating that it has a substantial interest in the subject 
matter of this proceeding entitling it to intervene as a 
matter of right; 

2. The interest alleged by Seaboard & Western is that 
of a competitor for cargo, and while such interest is 

74 insufficient to entitle it to intervene as a matter of 
right, it would be in the public interest to permit 

limited intervention in the determination of a final mail 
rate as a matter of discretion, because it would produce 
improved analyses with respect to any issues as to the 
extent, if any, to which cargo operations should be under¬ 
written by “need” mail pay in the interest of the overall 
development and maintenance of a sound air transporta¬ 
tion system; 

3. The intervention of Seaboard & Western in the de¬ 
termination of temporary rates would unduly delay such 
proceedings and, because of the limited issues involved, 
would not contribute materially to the proper determina¬ 
tion of temporary rates; 

IT IS ORDERED, That the petition -of Seaboard & 
Western Airlines, Inc., for leave to intervene in this pro- 
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ceeding be and it hereby is granted as a matter of dis¬ 
cretion, such intervention to be limited to the final mail 
rate deter min ation, and then only to such issues as relate 
to cargo operations and the extent, if any, to which such 
cargo operations should be underwritten with “need” mail 
pay. 

IT IS FURTHER ORDERED, That insofar as the pe¬ 
tition requests intervention in the determination of tem¬ 
porary mail rates, or for other purposes, it is hereby de¬ 
nied. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

(SEAL) 

• • • • 

75 American Overseas Airlines, Inc. 

Docket No. 1666 

Notice of Hearing 

In the matter of the compensation for the transportation 
of mail by aircraft, the facilities used and useful there¬ 
for, and the services connected therewith, of American 
Overseas Airlines, Inc., over its entire system, and 
Board Show Cause Order Serial No. E-2732 (temporary 
rate). 

Notice is hereby given, pursuant to the provisions of the 
Civil Aeronautics Act of 1938, as amended, that hearing 
in the above-entitled proceeding is assigned to be held 
on April 27, 1949, at 10:30 a. m. (eastern daylight saving 
time), in Room 1011, Temporary Building No. 5, 16th 
Street and Constitution Avenue, N. W., Washington, D. C., 
before Examiner Richard A. Walsh. 

Dated at Washington, D. C., April 25, 1949, 

By the Civil Aeronautics Board: 

M. C. Mulligan 
Secretary 


(SEAL) 
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• • # • 

Transcript of Hearing held April 27, 1949 at 10:30 A. M. 

79 Proceedings 

EXAMINEE WALSH: Come to order, gentle¬ 
men. 

The hearing in this proceeding arises pursuant to the 
Board’s show cause order of April 19, 1949, Serial No. 
E-2732, establishing a temporary rate of compensation for 
the transportation of mail by American Overseas Airlines, 
Inc. over its entire system, Docket No. 1666. 

May I have your appearances, gentlemen ? 

ME. WESTWOOD: Howard C. Westwood, represent¬ 
ing American Overseas Airlines. 

ME. BATEUS: Frederick E. Batrus, for the Postmas¬ 
ter General. 

ME. LANDE: Allen C. Lande, Public Counsel. 
EXAMINEE WALSH: Are you ready to proceed, Mr. 
Lande? 

ME. LANDE: Yes, sir. 

Public Counsel wishes to introduce a document entitled 
“Waiver and Stipulation” which has been signed by all 
three parties to the proceeding. It consents to immediate 
entry without further notice at any time after the hearing 
of a final order as proposed in the order to show cause, 
Order Serial No. E-2732. 

This waiver and stipulation also incorporates by refer¬ 
ence a statement made by Air Transport Examiner Victor 
Erickson, who gives the reason why a temporary rate 
order should be issued in this proceeding. 

If the Examiner please, I would like to have the waiver 
and stipulation marked Exhibit PC-1, and the statement 
that is incorporated by reference PC-1, Appendix A. 

EXAMINEE WALSH: The waiver and stipu- 

80 lation will be marked for identification as Public 
Counsel’s Exhibit No. 1 and the statement of Victor 

Erickson as Appendix A of Public Counsel’s Exhibit No. 1, 
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(Public Counsel’s Exhibit No. PC-1 and PC-1 Appendix 
A, marked for identification.) 

EXAMINER WALSH: Do you wish to offer this docu¬ 
ment in evidence? 

MR. LANDE: Yes, sir. 

EXAMINER WALSH: Any objections? 

MR. WESTWOOD: I will state in a moment a qualifi¬ 
cation on that waiver, but there is no objection. 

EXAMINER WALSH: Off the record. 

(Discussion off the record.) 

EXAMINER WALSH: On the record. 

MR. WESTWOOD: Mr. Examiner, with respect to the 
waiver which has been executed by all parties, I simply 
want to invite attention to the fact that inadvertently the 
second paragraph of the waiver stipulates that the pro¬ 
ceeding remain open pending entry of a final rate retro¬ 
active to “Such date as the Board may determine.” 

In fact the stipulation should apply to a final rate retro¬ 
active only back to January 1, 1946 or to such subsequent 
date as the Board may determine. 

Our executing this stipulation is with the understand¬ 
ing that that is in fact the meaning of the stipulation, and 
public counsel has assured me that that is what he had in 
mind in proposing the stipulation. 

EXAMINER WALSH: The record will show your 
understanding of the matter, Mr. Westwood. ■ • 

81 There being no objections to the receipt of the 
foregoing documents, they are received in evidence. 

(Public Counsel’s Exhibit No. PC-1 and PC-1 Appendix 
A, marked for identification.) 

EXAMINER WALSH: Mr. Lande, do you wish to 
offer the Appendix to the Statement of Tentative Find¬ 
ings and Conclusions? 

MR. LANDE: Yes, because that is the document that 
we base our rate upon. That is how we arrived at the 
figures we propose, and that explains why we gave certain 
figures. Mr. Examiner, I would like to have it marked as 
Exhibit No. PC-2. 
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EXAMINER WALSH: The Appendix to the State* 
ment of Tentative Findings and Conclusions will be marked 
for identification as Public CounsePs Exhibit No. 2. 

(Public CounsePs Exhibit No. PC-2, marked for identi¬ 
fication.) 

EXAMINER WALSH: Do you offer Exhibit 2 in evi¬ 
dence at this time? 

MR. IjANDE : Yes, sir. 

EXAMINER WALSH: Any objection? 

MR. WESTWOOD: There is no objection, Mr. Exam¬ 
iner. I should like at this point to simply refer to the fact 
that by not objecting either to the temporary rate or to 
the receipt in evidence of the Statement of Tentative 
Findings and Conclusions, the carrier, of course, does not 
admit either that the rate proposed is reasonable or that 
the tentative findings are accurate and justified. 

The appendices numbered 1 through 6 appear immedi¬ 
ately following the statement of Tentative Findings and 

Conclusions, ante pp_ 

EXA M INER WALSH: That is insofar as they 
82 would relate to the final rate. 

MR. WESTWOOD: That is correct. 

EXAMINER WALSH: There being no objection to 
Public CounsePs Exhibit No. 2, it is received in evidence. 

(Public CounsePs Exhibit No. PC-2, received in evi¬ 
dence.) 

EXAMINER WALSH: Mr. Batrus, did you have any¬ 
thing? 

MR. BATRUS: I would just like to make our position 
clear, Mr. Examiner. We have executed the waiver and 
stipulation identified as Public CounsePs Exhibit No. 1. 
We wish to make clear the fact that this waiver is limited 
to the Board’s Order Serial No. E-2732, which proposes 
an amended temporary rate order. 

We do not intend, however, to waive in any way any 
objection that we may have to the Board’s show cause 
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order proposing a permanent rate and to the Board’s State¬ 
ment of Tentative Findings and Conclusions. 

EXAMINER WALSH: The record will show your po¬ 
sition, Mr. Batrus. 

Is there anything further! 

MR. WESTWOOD: Mr. Examiner, in the letter which 
I wrote to the Chief Examiner on Monday of this week 
I stated that we had no objection to the proposed tem¬ 
porary rate. I indicated that there were certain matters 
of fact which I would like to invite to the Board’s atten¬ 
tion, with the thought that the Board might see fit to amend 
the proposed temporary rate order before it became final. 
I have since found that the procedural complexities and 
delays that would be involved in attempting to bring 

83 those matters to the Board’s attention are such as 
virtually to foreclose the possibility of having a 

rate order entered by April 30. 

Only for that reason, therefore, have I changed my mind. 
We are not going to invite to the Board’s attention any 
of the matters referred to in my letter to the Chief Ex¬ 
aminer, because of the extreme importance to the carrier, 
as indicated in the evidence introduced by public counsel, 
of having an order actually entered by April 30. 

EXAMINER WALSH: There being nothing further, 
gentlemen, the matter stands submitted to the Board for 
final order and the hearing is closed. 

(Whereupon, at 11:25 o’clock a. m., the hearing in the 
above-entitled matter was closed. 

• • • • 

84 Exhibit PC-1 For identification received in 

evidence 4-27-49 
Docket No. 1666 

Waiver and Stipulations 

American Overseas Airlines, Inc., the Postmaster Gen¬ 
eral and Public Counsel waive the prehearing conference, 
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all further procedural steps subsequent to public hearing 
and consent to immediate entry, without further notice at 
any time after such hearing, of a final: order in the above- 
entitled proceeding as proposed in the Order to Show 
Cause (Order Serial No. E-2732) amending the temporary 
rate of mail compensation heretofore established for 
American Overseas Airlines, Inc., over its entire system. 

It is stipulated that this proceeding remain open pend¬ 
ing entry herein of an order fixing a final rate or rates 
retroactive to such date as the Board may determine, 
which said final rate or rates may be higher or lower than 
the temporary rates fixed herein. 

It is further stipulated that the following documents be 
incorporated into the record of said proceeding: 

85 1. All required monthly, quarterly and annual 

reports filed by the carrier with the Board, together 
with all written communications between the Board and 
the carrier with respect to such reports. 

2. All official schedules filed by the carrier with the 
Board. 

3. All forms and reports required by the Post Office 
Department to be filed by the carrier. 

4. The official mileage record of the Board establishing 
the airport-to-airport mileage between all points on the 
carrier’s entire system. 

5. An expert statement prepared by Victor Erickson, 
Air Transport Examiner, International Rates Section, 
Economic Bureau, Civil Aeronautics Board, setting forth 
the basis for issuing a temporary rate in this proceeding. 

/s/ Howard C. Westwood 

American Overseas Airlines, Inc. 
/s/ Frederick E. Batrus 

On behalf of the Postmaster General 
/s/ Allen C. Lande 

Public Counsel • 


April 27,1949 
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86 Appendix A of Exhibit PC-1 for Identification 

In evidence 4-27-49 

Statement of Mr. Victor Erickson, Air Transport Exam¬ 
iner, International Rates Section , Accounting and 
Rates Division, Civil Aeronautics Board 

There is pending before the Board a proposed merger 
agreement between Pan American Airways, Inc. and Amer¬ 
ican Overseas Airlines, Inc. nnder which the mail rates 
for the operations of the two carriers prior to December 
31, 1948 in effect on April 30, 1949 will, at least in part, 
determine the terms of settlement. At the time the agree¬ 
ment was entered into the parties had reasonable basis 
for assuming that final rates for American Overseas Air¬ 
lines 7 , Inc. entire system and Pan American Airways 7 , Inc. 
transatlantic operations would be in effect on April 30, 
1949. Though show cause orders proposing final rates 
for these operations have been issued, because of technical 
difficulties it does not appear possible to place them in 
effect by April 30, 1949. The temporary rates now in 
effect for these operations differ substantially from those 
proposed in the show cause order. In order to minimize 
the possible distortion in the settlement terms arising 
from the failure to have final rates in effect on April 30, 
1949, it appears to be in the public interest to place the 
proposed final rates in effect as temporary rates by that 
date. 

/s/ Victor Erickson 
Victor Erickson 

Air Transport Examiner 
4/27/49 

• • • • 
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99 Serial Number E-2776 

Docket No. 1666 

Order Fixing and Determining the Fair and Reasonable 
Temporary Rate of Compensation for the 
Transportation of Mail by Aircraft 

American Overseas Airlines, Inc., hereinafter referred 
to as Overseas, having on November 6,1944 filed a petition 
for an order fixing and detenniniiig the fair and reason¬ 
able rates of mail compensation for its then projected oper¬ 
ations, which proceeding was broadened to encompass all 
of Overseas’ operations by order 1 of the Board dated 
July 15,1946; 

The Board having fixed a final mail rate for the oper¬ 
ations for the calendar year 1945 2 but having fixed no final 
mail rates for the period on and after January 1,1946; 

The Board having from time to time fixed temporary 
mail rates for Overseas operations for the period on 
and after January 3,1946; 8 

100 Pan American and American Overseas Airlines, 
. Inc., having on December 13, 1948, entered into an 

agreement for merger, which agreement is subject to ap¬ 
proval of the Board and with respect to which a proceeding 
is now pending ; 4 the terms of the agreement requiring a de¬ 
termination of the relative asset values of the two parties 
as of December 31, 1948, which valuation depends in part 
on the mail rates, whether temporary or permanent, estab¬ 
lished by order of the Board on or before April 30, 1949 
for operations prior to December 31,1948; 

1 American Overseas Airlines, Inc w. Mail Rates, 7 C. A. B. 169 (1946). 

2 Order Serial No. E-2247 issued November 29, 1948. 

s American Overseas Airlines, Inc. Mail Rates, 7 C. A. B. 628 (1946); 
Order Serial No. E-883; Order Serial No. E-1895. 

4 Docket No. 8589, et aL 
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The Board having, after careful and full analysis, issued 
a Statement of Tentative Findings and Conclusions that 
Overseas’ final mail rate for the period January 1, 1946 
through December 31,1948 should be 53.5 cents per revenue 
plane mile flown in scheduled passenger service, and having 
issued an order to Overseas to show cause why the Board 
should not make final the findings and conclusions set forth 
in the statement, and upon the basis thereof fix the afore¬ 
said rate as the final mail rate for this period ; 5 6 

The Board having issued simultaneously therewith an 
order directing Overseas to show cause why the aforesaid 
rates should not be fixed as the fair and reasonable tem¬ 
porary mail rates for its operations for the period January 
1, 1946 through December 31,1948 during the pendency of 
the proceeding fixing final mail rates for this period;® 

No objection having been filed to the aforesaid temporary 
mail rates, public hearing with respect thereto hav- 
101 ing been held on April 27, 1949, and the parties 
having waived all further procedural steps subse¬ 
quent to hearing short of a final order in the proceeding; 

The United States Court of Appeals for the District of 
Columbia Circuit having on April 27, 1949, on the motion 
of Seaboard & Western Airlines, Inc., issued a temporary 
restraining order restraining the Board from making mail 
rate increases for Overseas effective pending disposition 
of Seaboard & Western’s petition for a stay of the pro¬ 
ceedings ; 

The Board upon consideration of the record finding that: 

1. The present temporary mail rates for Overseas’ op¬ 
erations for the period January 1, 1946 through December 
31,1948, provide mail compensation which is approximately 
$2,350,000 less than that provided by the rate of 53.5 cents 
per revenue plane mile flown in scheduled passenger service 

5 Order Serial No. E-2731, issued April 19, 1949. 

6 Order Serial No. E-2732, issued April 19, 1949. 


97 


which the Board after extensive analysis tentatively found 
to be the fair and reasonable final mail rate and is therefore 
substantially less than the final mail rate which is likely to 
be established for these operations. 7 

2. Overseas 7 mail compensation for over three years 
has failed to approximate the amount the Board has tenta¬ 
tively determined it is entitled to under a final mail rate 
fixed in accordance with the statutory standards of Section 
406 of the Civil Aeronautics Act of 1938, as amended; 

3. In the absence of increased temporary mail rates, 
payments approximating those tentatively found due under 
final mail rates may be delayed for a further period of 
time because the Statement of Tentative Findings and Con¬ 
clusions proposing final mail rates for Overseas’ 

102 operations for the period January 1, 1946 through 
December 31, 1948 raises substantial and difficult 
questions of law and facts which may require an extended 
period to determine and the limited intervention granted 
Seaboard & Western Airlines, Inc. 8 may further delay the 
proceeding; 

4. Substantial deficits in current mail payments contin¬ 
ued for a substantial period of time may tend to weaken a 
carrier’s financial position by forcing it to finance a sub¬ 
stantial mail receivable; 

5. To keep mail payments on as nearly a current basis 
as practicable will foster sounder economic conditions in 
air transportation and will better encourage and develop 
an air transportation system properly adapted to the pres¬ 
ent and future needs of the. foreign and domestic commerce 


7 The mail compensation received by Overseas for the period January 
1, 1946 through December 31, 1948 tinder the temporary mail rates in 
effect approximates $7,790,000 compared to over $10,146,000 mail com¬ 
pensation proposed for the same periods in the aforesaid statement of 
tentative findings and conclusions. 

8 Order Serial No. E-2733, issued April 19, 1949. 
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of the United States, of the Postal Service and of the na¬ 
tional defense; 

6. Failure to have established-by Board order on or 
before April 30,1949 a mail rate for the operations of Over¬ 
seas prior to December 31,1948 which closely approximates 
the mail rate due it for these operations under the stand¬ 
ards of the Act may result in distorting the bases of settle¬ 
ment under the proposed merger agreement and a final mail 
rate cannot be established by that time; 

7. The immediate establishment by the Board of in¬ 
creased fair and reasonable temporary mail rates for Over¬ 
seas’ operations for the period January 1, 1946 through 
December 31, 1948 is in the public interest and necessary 
and proper to carry out the provisions of the Civil Aero¬ 
nautics Act and to exercise and perform the Board’s pow¬ 
ers and duties under the Act, particularly Sections 2, 205, 

406,408,412, and 1001 threof; 

103 8. The fair and reasonable temporary mail rates 

for Overseas’ over its entire system for the period 
January 1, 1946 through December 31, 1948 are the rates 
proposed as final rates in the aforesaid Statement of Ten¬ 
tative Findings and Conclusions and which are set forth in 
the order below. 

9. The effective date of this order should conform to 
the order of April 27, 1949 of the United States Court of 
Appeals for the District of Columbia Circuit restraining 
the Board from making mail rate increases for Overseas 
effective prior to 4 p. m. Tuesday, May 3,1949 or prior to 
any further extension, of such order which may be entered 
by the Court; 

IT IS ORDERED, That the fair and reasonable tempo¬ 
rary rate of compensation to be paid Overseas for the pe¬ 
riod January 1, 1946 through December 31,1948, inclusive, 
for the transportation of mail by aircraft, the facilities used 
and useful therefor, and the services connected therewith 
over its entire system be, and hereby is, fixed and deter¬ 
mined to be as follows: 
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For the period January 1, 1946 through December 31, 
1948 an amount of $10,146,000 as follows :* 

For each quarter of the calendar year 1946: $ 456,000 
For each quarter of the calendar year 1947: 1,136,250 
For each quarter of the calendar year 1948: 943,750 

Provided, however, that the temporary rates specified 
above are subject to the following conditions: that Ameri¬ 
can Overseas shall within 30 days of the end of each 
104 calendar quarter pay to the Postmaster General and 
charge to a recognized reserve of $310,000 against 
Deutschmark losses the amount by which 66-2/3% of the 
total reduction below $465,000 10 in its Deutschmark balance 
at the end of that quarter exceeds the total charges to such 
reserve against Deutschmark losses at the end of that 
quarter; and shall at such times as such reserve has been 
charged with the losses resulting from the disposition of 
Deutschmarks of the value of $465,000, pay the Postmaster 
General and charge to such reserve any balance then re¬ 
maining in the reserve; that American Overseas shall not 
without prior approval of the Board reverse such reserve 
nor make any additional reserve provisions for Deutsch¬ 
mark losses; and that within 30 days of the end of each 
calendar quarter during the existence of such reserve, 
American Overseas shall file with the Board and the Post¬ 
master General a summary statement of its Deutschmark 
transactions, the charges, credits, and balances in its 
Deutschmark account and in the reserve account, and the 
total Deutschmark dispositions to which the reserve account 
charges apply. 

The compensation fixed and determined herein shall be 
' inclusive of and not in addition to the mail compensation 
heretofore received by the carrier for mail transported 


9 The sum of these amounts is equal to 53.5 cents per revenue plane 
mile flown in scheduled passenger service. 

10 In valuing the Deutschmark balance and charges and credits thereto 
and to the reserve one Deutschmark shall be taken as equal to $0.30 
United States Currency. 
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during the period January 1, 1946 through December 31, 
1948. 

105 IT IS FURTHER ORDERED, That this proceed¬ 
ing remain open pending entry herein of an order 
fixing a final rate or rates for the period January 1, 1946 
through December 31, 1948, inclusive, which said final rate 
or rates may be higher or lower than the temporary rates 
fixed herein; 

IT IS FURTHER ORDERED, That this order shall not 
become effective until 4 p. m., Tuesday, May 3,1949, unless 
prior to that time the United States Court of Appeals for 
the District of Columbia Circuit enters an order further 
staying the effectiveness of this order in which event this 
order shall not become effective until such further stay 
expires. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

(SEAL) 

• • • • 

107 Docket No. 1706 

Petition for Leave to Intervene 

TO THE HONORABLE CIVIL AERONAUTICS 
• BOARD: 

Petitioner, SEABOARD & WESTERN AIRLINES, 
INC., submits this petition for leave to intervene in the 
above entitled proceeding: 

1. Seaboard & Western Airlines, Inc. (hereinafter re¬ 
ferred to as “Seaboard & Western”), a corporation organ¬ 
ized under the laws of the State of Delaware and having a 
principal office at 16 Liberty Street, New York City, is an 
irregular air carrier authorized to engage in international 
air transportation of property only pursuant to the provi¬ 
sions of Section 292.1 of the Economic Regulations of the 
Civil Aeronautics Board. 
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2. Since commencing operations in May 1947, Seaboard 
& Western has transported property primarily between the 
Continental United States and points in Europe and the 
Middle East. In addition to common carrier operations 
under Section 292.1 of the Board’s Economic Regulations, 
Seaboard & Western has also engaged in the transportation 
of freight as a contract carrier between the aforementioned 
points and others. 

108 3. On July 17, 1947, Seaboard & Western filed 

with the Board an application for a certificate of 
public convenience and necessity, authorizing the transpor¬ 
tation of property between the United States and certain 
European areas (Docket No. 3041). An amendment to the 
certificate application has been filed with the Board extend¬ 
ing the proposed areas to include additional points in 
Europe and certain areas in the Middle East. 

4. Pan American Airways, Inc. is an air carrier oper¬ 
ating in international air transportation between points in 
the United States and points in Europe and elsewhere 
under a certificate of public convenience and necessity for 
the transportation of persons, property and mail. 

5. Pan American Airways, Inc., under authority of its 
certificate of public convenience and necessity heretofore 
issued by the Board, is engaged in international air trans¬ 
portation of property between the Continental United 
States and points in Europe and the Middle East, and 
hence is operating in the same general areas and between 
many of the same points as is Seaboard & Western. 

6. Upon information and belief, Pan American Airways, 
Inc. engages in contract carriage of property to points 
served by Seaboard & Western which are not on the route 
system of Pan American Airways, Inc. as set forth in its 
certificate of public convenience and necessity and, in addi¬ 
tion, Pan American Airways, Inc. engages in contract car¬ 
riage operations and non-scheduled common carrier oper¬ 
ations to points designated in its said certificate, some of 
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which said points are also served by Seaboard & West¬ 
ern. 

109 7. Pan American Airways, Inc., by virtue of its 

certificate of public convenience and necessity for 
the transportation of mail is entitled to receive mail pay - 
in accordance with the provisions of Section 406 of the 
Civil Aeronautics Act of 1938, as amended, so calculated 
as to provide Government subsidy to cover losses incurred 
in and a reasonable profit on air carrier operations author¬ 
ized by and honestly, efficiently and economically conducted 
under its said certificate of public convenience and neces¬ 
sity. 

8. Seaboard & Western receives no mail pay from the 
United States Government and has not requested authori¬ 
zation to transport mail in its application for a certificate 
of public convenience and necessity. The success and con¬ 
tinuance of its operations are hence dependent entirely 
upon its own ability to function on a sound and efficient 
economic basis. 

9. During the period from May 1947 to October 30, 
1948 Seaboard & Western carried over 6,000,000 ton miles 
of air freight. Said operations have been conducted on a 
profitable basis, without Government subsidy of any kind, 
and entirely through the use of private investment. 

10. Since Seaboard & Western is engaged in air trans¬ 
portation of property without mail pay or subsidy of any 
kind, and since the certificated carriers, including Pan 
American Airways, Inc. are also engaged in the transpor¬ 
tation of property between many of the same areas and 
points as Seaboard & Western, but with the advantage of 
Government mail payments, there is a grave danger that 
the certificated carriers will use such mail payments to 
subsidize uneconomical property carriage operations, per¬ 
mitting them to lower their rates to the point where Sea¬ 
board & Western is forced into an unfair competitive posi¬ 
tion which would threaten its ability to survive. 
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110 11. The Board’s power to directly regulate the 

rates, fares and charges of air carriers does not, at 
the present time, extend to operations in foreign air trans¬ 
portation and hence, unless Seaboard & Western is per¬ 
mitted to intervene in this proceeding, there exists a strong 
possibility that the scheduled airlines, including Pan Amer¬ 
ican Airways, Inc., will be able to carry property in inter¬ 
national air commerce at unrealistic and uneconomical 
rates and recover the losses sustained through such oper¬ 
ations by subsidy payments from the United States Govern¬ 
ment. 

12. Seaboard & Western must necessarily be assured 
that Pan American Airways, Inc. shall not be permitted to 
use mail pay grants from the public Treasury as a subsidy 
for air freight operations conducted on an unrealistic and 
uneconomical rate structure. 

13. Seaboard & Western has a substantial interest in 
the subject matter of this proceeding; its property and 
financial interest are not adequately represented by exist¬ 
ing parties to this proceeding; and the intervention of Sea¬ 
board & Western herein requested would not unduly 
broaden the isues or delay the proceedings. 

WHEREFORE, Seaboard & Western respectfully re¬ 
quests that it be granted leave to intervene herein and that 
it be made a party to this proceeding with the right to 
receive notice of and to appear at hearings, receive copies 
of all papers, produce, examine and cross-examine wit¬ 
nesses and be heard on written and/or oral argument. 
Seaboard & Western requests oral argument on this peti¬ 
tion. 

Dated: New York, New York 
December 8,1948 

Respectfully submitted, 

SEABOARD & WESTERN AIRLINES, INC. 

By: s/ Raymond A. Norden. 

Raymond A. Norden, President 

• • • • 
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114 Docket No. 1706 

Memorandum in Opposition to the Petition 
of Seaboard & Western Airlines , Inc. for 
Leave to Intervene. 

1. By petition dated December 8, 1948, Seaboard & 
Western Airlines, Inc. (hereinafter referred to as the “pe¬ 
tition” and “petitioner”, respectively) seeks leave to in¬ 
tervene in the above-captioned proceeding. To the best of 
the knowledge and belief of the undersigned, no copy of 
the petition has been served upon Pan American Airways, 
Inc., as required by Section 285.6(b) (2) of the Board’s 
Economic Regulations. The purpose of this memorandum 
is to oppose the petition without waiving any defect in the 
filing or service thereof. 

• 2. The petition alleges (a) that petitioner is an irregu¬ 
lar air carrier authorized, under Section 292.1 of the Eco¬ 
nomic Regulations, to engage in international air trans¬ 
portation of property only (par. 1); (b) that since May, 
1947, petitioner has transported property “primarily be¬ 
tween the continental United States and [unspecified] 
points in Europe and the Middle East”, and that petitioner 
“has also engaged in the transportation of freight as a 
contract carrier between the aforementioned points and 
others” (par. 2); (c) that petitioner is an applicant for a 
certificate of public convenience and necessity “authorizing 
the transportation of property between the United States 
and certain European areas”, including “additional 

115 points in Europe and certain areas in the Middle 
East” (par. 3); (d) that Pan American is “operat¬ 
ing in the same general areas and between many of the 
same [unspecified] points as is Seaboard & Western” (par. 
5); (e) that Pan American also engages in certain unspeci¬ 
fied contract and non-scheduled operations to unspecified 
“points served by Seaboard & Western” (par. 6); and 
(f) that Pan American is entitled to receive United States 



105 


mail pay in accordance with the provisions of Section 406 
of the Act, whereas petitioner receives no mail pay and has 
not requested authorization to transport mail (pars. 7 and 
8). Petitioner argues that these allegations satisfy the 
provisions of Section 285.6(b) of the Economic Regulations 
as to the showing required in support of a petition for leave 
to intervene. We think it is clear that no such showing has 
been made. 

3. This question has already been decided by the Board 
in Braniff Airways, Inc. Mail Rates (Docket No. 2680, Or¬ 
der Serial No. E-2035, September 30, 1948). There is 
nothing in the instant facts to require or justify a different 
result. 

4. The argument advanced by petitioner (par. 11) is 
that 

“. . . unless Seaboard & Western is permitted to in¬ 
tervene in this proceeding, there exists a strong possi¬ 
bility that the scheduled airlines, including Pan Ameri¬ 
can Airways, Inc., will be able to carry property in 
international air commerce at unrealistic and uneco¬ 
nomical rates and recover the losses sustained through 
such operations by subsidy payments from the United 
States Government.” 
and that (par. 12): 

“Seaboard & Western must necessarily be assured 
that Pan American Airways, Inc. shall not be permit¬ 
ted to use mail pay grants from the public Treasury 
as a subsidy for air freight operations conducted on an 
unrealistic and uneconomical rate structure.” 

This amounts to nothing more than the argument that the 
character of the Board’s rate making process under Section 
406 of the Act is such that petitioner’s assistance is essen¬ 
tial to prevent “subsidy” to “uneconomical prop- 
116 erty carriage operations” (par. 10) at “unrealistic 
and uneconomical rates”. Quite obviously the Gov¬ 
ernment, acting through the Board, has at least as great 
an interest as petitioner in being “assured” that no such 
use of “mail pay grants from the public Treasury” will be 
made. There is thus not the slightest basis for the con- 
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elusory allegation that petitioner’s “property and financial 
interest are not adequately represented by existing parties 
to this proceeding” (par. 13). 

5. Petitioner’s further conclusory allegation that its 
intervention “would not unduly broaden the issues or delay 
the proceedings” (par. 13) is equally unfounded. The 
granting of this petition could not fail to have this effect, 
not only on this proceeding, but on every other mail rate . 
proceeding now or hereafter on the Board’s calendar. For 
if leave to intervene were to be granted on the vague and 
speculative allegations here involved, it would be difficult 
to frame a petition sufficiently conjectural and hypothetical 
to warrant denial, and difficult to imagine a mail rate pro¬ 
ceeding which would not be open to a myriad of similar 
interventions. Obviously, the Board could not discharge 
its statutory functions in an orderly and expeditious man¬ 
ner on any such basis as this. 

6. Copies of this memorandum have been served, by 
registered mail postpaid, on the Postmaster General, and 
on counsel for the petitioner. 

7. It is respectfully submitted that the petition must be 
denied. 

Respectfully submitted, 

PAN AMERICAN AIRWAYS, INC. 
By /s/ Henry J. Friendly 
Henry J. Friendly 
Vice President and General Counsel 


• • • • 


New York, N. Y. 
February 11,1949. 
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118 E-2728 

Served: Apr 20 1949 
DOCKET NO. 1706 


PAN AMERICAN AIRWAYS, INC. 
TRANSATLANTIC SERVICES 
In the matter of the compensation for the transportation 
of mail by aircraft the facilities nsed and nsefnl there¬ 
for, and the services connected therewith. 


Adopted: April 19,1949 


Statement of Tentative Findings and Conclusions 1 
BY THE BOARD: 

This proceeding was initiated by order 2 of the Board on 
December 30, 1944, to fix and determe the fair and rea¬ 
sonable rates of compensation for the transportation of 
mail by aircraft, the facilities nsed and nsefnl therefor, and 
the services connected therewith, between the points be¬ 
tween which Pan American Airways, Inc., hereinafter re¬ 
ferred to as Pan American, is authorized to transport mail 
in its transatlantic operations between New York, N. Y., 
and terminal points in Europe. By order 3 of the Board 
dated July 15, 1946, the proceeding was broadened to in¬ 
clude the fixing of rates for all of Pan American’s opera¬ 
tions performed under its transatlantic certificates to points 
in Bermuda, Europe, Africa and Asia. 

119 The Board’s order of July 15, 1946, also directed 
Pan American to show cause why a permanent mail 
rate of $1.50 per mail ton-mile should not be made final for 


1 This statement does not necessarily represent the view of all mem¬ 
bers with respect to all issues. 

* Order Serial No. 3377. 

5 Order Serial No. 4979. 
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the calendar year 1945 and a temporary mail rate of $0.75 
per mail ton-mile be established for application on and 
after January 1,1946. After notice and hearing the Board 
on December 16, 1946, fixed the temporary mail rate for 
the period on and after January 1, 1946 at $0.75 per mail 
ton-mile 4 , and, after hearing and oral argument before the 
Board established final mail compensation for the calendar 
year 1945 in the amount of $1,484,000 5 6 . Upon petition by 
Pan American the temporary mail rate was revised, fixing 
the amount of $4,229,000 for the period January 1, 1946 
through June 30, 1947 and on and after July 1, 1947® the 
rate of $0.75 per mail ton-mile for operations from the 
United States to Bermuda and to the European gateways 
and $0.35 per airplane mile for the remaining services. 
Upon further petition by Pan American the temporary mail 
rate was adjusted, to be effective after December 31, 1947 7 
to $0.60 per airplane mile. 

As we indicated in our opinion of December 16,1946, the 
establishment of a temporary mail rate is believed to be 
justified to meet an emergency situation in which opera¬ 
tions are in a state of flux accompanying a complete altera¬ 
tion in operating pattern pending the accumulation 
120 of well-defined operating experience to provide a 
sound basis for establishing a final mail rate. Pan 
American converted from flying boats to landplanes in its 
transatlantic operations during the fall of 1945 and had 

4 Pan Am, Airways, Inc., Transatlantic Mail Rates, 7 CAB 605 (1946) 

5 Pan Am. Airways, Inc., Transatlantic Mail Rates, 8 CAB 267 (1947) 

Upon appeal by Pan American to the United States Court of Appeals 

for the District of Columbia, that court on November 1, 1948 remanded 
the case to the Board for notice, hearing, and finding with respect to 
the allowable rate of return. Pan American Airways, Inc. v. Civil 

Aeronautics Board, _ App. D. C.., Nos. 9674-9675 decided 

November 1, 1948. 

6 Order Serial No. E-977, November 12, 1947. 

7 Order Serial No. E-1896, August 25, 1948. 
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inaugurated service over substantially all of its routes, as 
authorized in our transatlantic service opinions 8 by the 
su mm er of 1947. As a consequence, landplane experience 
in transatlantic operations is now available for a period of 
approximately three years, and approximately 18 months 
experience is available by which the characteristics of Pan 
American’s extended route pattern may be appraised. In 
accordance with Section 285.13 of the Economic Regula¬ 
tions, therefore, the Board has formulated the tentative 
permanent mail rates set forth herein. Concurrently, the 
Board has issued an order directing Pan American to show 
cause why these rates should not be made final. 

General 

Pan American operates under a certificate of public con¬ 
venience and necessity authorizing it to engage in foreign 
air transportation with respect to persons, property 
121 and mail, as shown in Appendix No. 1, between the 
United States and, via the Atlantic Ocean, points in 
Bermuda, Europe, Africa and Asia. Substantial changes 
have taken place, however, in the size and character of 
operations performed over these routes during the retro¬ 
active rate period under review, January 1, 1946 through 
December 31, 1948. Landplane operations' with Douglas 
DC-4 aircraft were inaugurated during October 1945 and 
Constellation aircraft were first introduced into service 
during February 1946. Since that time, except for the brief 
period during which the Constellation aircraft were ground¬ 
ed operations have been performed largely with Constella¬ 
tion aircraft. During the calendar year 1948 operations 
with this aircraft type accounted for approximately 76 
percent of all revenue plane miles flown. At the beginning 
of the rate review period approximately 10,328 route miles 
were in operation encompassing largely services between 


»Northeast Air et al, North Atlantic Routes, 6 CAB 319 (1945). 
American Overseas et al. South Atlantic Routes,.7 CAB 285 (1946). 
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the United States, Bermuda, the United Kingdom, the 
Azores, Portugal and the Belgian Congo. Services were 
extended from the United Kingdom through middle Europe 
to Vienna by June 1946, to India by March 1947, to South 
Africa by May 1947 and to Spain by November 1948. As 
of December 1948, 18,505 route miles were in operation, an 
increase of approximately 79 percent over those in opera¬ 
tion as of the beginning of the rate review period. Ap¬ 
proximately 15 percent or 3,169 miles of authorized route 
were not in operation as of December 31,1948. 

Between the calendar years 1945 and 1948 revenue pas¬ 
senger miles in scheduled services increased approximately 
575 percent, reported revenue plane miles increased ap¬ 
proximately 600 percent and reported available seat miles 
increased approximately 615 percent. This volume increase 
can be attributed in part to the activation of additional 
route mileage. For the most part, however, this in¬ 
crease reflects a marked upsurge in traffic density 
122 on routes operated since 1945. The following tabu¬ 
lation sets forth in terms of route miles per day 
passenger traffic and capacity operated by Pan American 
and all three American Flag transatlantic air carriers for 
each of the calendar years 1945 through 1948: 

Density per Route Mile per Day 


Rev. Available 

Passenger Miles Seat Miles 


Calendar Year 

PAA 

All Three 
Carriers 

PAA 

All Three 
Carriers 

1945 

11.0 

9.8 

15.6 

13.4 

1946 

38.5 

46.0 

47.7 

55.7 

1947 

51.9 

55.6 

72.2 

77.1 

1948 

43.2 

53.6 

64.6 

86.4 

1948 as % of 1945 

393% 

547% 

414% 

645% 


The foregoing data disclose that traffic density per route 
mile accelerated rapidly during the early post-war period 
as capacity became available and routes were extended. 
Although traffic density declined in 1948 from the level of 



Ill 


the previous year it is probable that this decline, in addition 
to reflecting fully for the first annual period activation of 
routes of relatively low traffic potential, foreruns a return 
to normal long-term growth trends not yet clearly dis¬ 
cernible. 

Periods for Which Rates Will Be Fixed 

Reported operating data are available for the 36-month 
period ended December 31, 1948 and reported financial 
data are available for the 35-month period ended November 
30,1948. Moreover, Pan American has submitted estimates 
of actualized financial results for the full calendar year 
1948. Accordingly, a final rate will be established 
123 for this three-year period for which actualized data 
is available. As hereinafter indicated the present 
temporary mail rate will be continued in effect on and after 
January 1,1949. 

Capacity Requirements 

Appendix No. 2 sets forth mileage and traffic experienced 
during each of the calendar years of the review period. 
These data indicate that passenger load factors in excess 
of 70 percent were experienced by Pan American during 
the calendar years 1946 and 1947 in scheduled passenger 
services. In view of the relatively high load factors ex¬ 
perienced, we find that all of the services performed by 
Pan American in scheduled operations during these two 
years were in the interest of one or more of the objectives 
of the Civil Aeronautics Act. 

During the calendar year 1948, on the basis of reported 
traffic and mileage, Pan American realized a revenue pas¬ 
senger load factor of approximately 67 percent in scheduled 
passenger services, or an average revenue passenger load 
of 22.5 persons. On the basis of standard available seats* 


• Computed on the basis of 40 seats for L-49, 37 for DC-4 and 17 for 
DC-3. 
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the load factor would be approximately 59 percent. On 
October 1, 1948, however, Pan American placed in effect a 
30-day round-trip excursion fare at 133 percent of the 
regular one-way fare. Pan American has indicated that 
due to heavy demands upon westbound available space it 
was extremely difficult to arrange the sale of excursion 
tickets as it was, in many cases, not possible to confirm;- 
westbound space within the thirty day limitations. 

Nevertheless, such fares produce a revenue yield so 
124 low it can be considered economically justifiable only 
to the extent it results in increased utilization of 
otherwise required capacity. Accordingly, Pan American’s 
1948 capacity must be evaluated solely in reference to the 
normal traffic that would have been available in the absence 
of the excursion fare. 

As shown in Appendix No. 3 the revenue passenger miles 
reported by Pan American for each month since March 
1948 reflect a decline from the experience of the correspond¬ 
ing month of 1947. For the six-month period ended Sep¬ 
tember 30, 1948 the decline from 1947 experienced revenue 
passenger miles averages approximately nine percent. It 
is unlikely, particularly in view of the heavy demands upon 
westbound space cited by Pan American, that the excursion 
fare affected the revenue passenger miles experienced in 
October 1948 to a measurable degree. On the basis of the 
average decline of nine percent from 1947 levels experi¬ 
enced in passenger miles during the six months ended Sep¬ 
tember 30, 1948, the estimated regular traffic during No¬ 
vember and December 1948, would approximate 41,667,000 
revenue passenger miles for a total of 282,644,000 for the 
year. Pan American has reported 283,504,000 total revenue 
passenger miles for the year and has indicated that 3,342,- 
000 revenue passenger miles were performed during No¬ 
vember and December at the excursion fare. Estimating 
October excursion passenger miles at 40 percent of the ex¬ 
perience during November produces a total estimate of ad¬ 
ditional 673,000 revenue passenger miles performed at the 
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excursion fare or a total of 4,015,000 passenger miles for the 
entire fourth quarter. On the basis of the above estimate 
of available regular passenger traffic it appears that ap¬ 
proximately 860,000 revenue passenger miles were gen¬ 
erated by the excursion fare and that approximately 3,155,- 
000 passenger miles, performed at the excursion fare, rep¬ 
resent diversion of regular fare traffic. On the basis 
125 of an estimated regular fare yield of 9.26 cents per 
revenue passenger mile applied to the estimate of 
regular passenger miles diverted to the excursion fare, it 
would appear that Pan American’s total passenger revenue 
for the year, aside from the excursion fare, would have 
approximated $25,470,000, or approximately $19,000 more 
than passenger revenues actually reported. Moreover, 
applying the above estimate of regular traffic to the re¬ 
ported seat miles for the year results in a revenue passen¬ 
ger load factor of regular traffic approximating 67 percent 
or an average passenger load of 22.5 persons. It would 
thus appear that und^r the circumstances existing during 
the last quarter of 1948, adoption of the excursion fare had 
virtually no effect upon net revenues or load factors. In 
consideration of the over-all traffic potential of Pan Ameri¬ 
can’s several route segments it is not believed that the 
load factor of regular traffic is unreasonably low. It is 
our conclusion, therefore, that the capacity operated by 
Pan American during the calendar year 1948 in scheduled 
passenger services was not unreasonably related to regu¬ 
lar traffic potentials and was required in the interests of 
one or more of the objectives of the Civil Aeronautics Act. 

Effective May 1947, Pan American inaugurated a regu¬ 
larly scheduled weekly all-cargo flight with Douglas DC-4 
aircraft between New York and Frankfurt, and December 
23, 1948 extended this service to Damascus. On December 
18, 1948 Pan American scheduled an additional weekly 
all-cargo round-trip between New York and Brussels. The 
tabulation below sets forth for each of the calendar years 
1947 and 1948 the revenue plane miles, revenue ton-miles, 
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available ton-miles, and revenue load factors experienced 
by Pan American in this all-cargo service. 


126 20 Months 



May- 

Calendar 

Ended 


December 

Year 

December 


1947 

1948 

31,1948 
495 

Revenue plane miles (000) 

156 

339 

Revenue ton-miles (000) 

399 

695 

1,094 

Available ton-miles (000) 

1,037 

2,303 

3,340 

Revenue load factor: 

Express and freight 

34.1% 

28.2% 

30.0% 

Total revenue traffic 

38.5 

30.2 

32.7 

Revenue and non-revenue 

traffic 

53.9 

55.3 

54.9 

On the basis of experienced ton-mile yields of 

57.9 cents 


for 1947 and 53.9 cents for 1948, this service produced total 
estimated revenue of $555,000. It is estimated that the 
costs incurred because of the all-cargo service approxi¬ 
mated $787,000, composed of $746,000, representing flight 
costs, prorated between services on the basis of relative 
revenue plane miles flown by each equipment type and sales 
costs of $41,000 estimated at 7.5 percent of revenues. In 
view of the relatively high combined volume of all-cargo 
and non-scheduled services, discussed hereinafter, allocated 
flight costs include provision for indirect maintenance pro¬ 
rated to equipment types on the basis of maintenance direct 
labor costs. On the basis of these revenue and cost esti¬ 
mates the all-cargo service has failed by approximately 
$232,000 to cover even its added costs and it would appear 
that a load factor of approximately 42 percent would be 
required before the all-cargo service would break even on 
an added cost basis. Although in the circumstances of the 
Brardff case it was considered proper to underwrite a lim¬ 
ited all-cargo service, that decision did not lay down any 
general principle that all-cargo operations will always be 
underwritten. Before we will underwrite an all-cargo 
service it must be shown that there is a real necessity for 
such service and that under the circumstances of each 
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case Government support is required in the public inter¬ 
est 

127 While average passenger load factors declined 
from 81 percent during the calendar year 1946 to 72 

percent in the calendar year 1947 and 67 percent in th£ 
calendar year 1948, average utilization of total capacity 
declined from 64 percent during the calendar year 1946 to 
58 percent in the calendar year 1947 and increased again 
to 61 percent during the calendar year 1948. It would 
appear from these data, and the fact that Pan American 
plans to inaugurate service with Boeing 377 aircraft in the 
near future providing substantial additional combination 
cargo capacity, that the combination cargo-passenger serv¬ 
ices provided by Pan American in the past and contem¬ 
plated for the immediate future provide ample capacity 
for effective promotion of cargo traffic. The development 
of cargo traffic should be directed first toward greater 
utilization of existing capacity and the operation of an 
all-cargo service should not be undertaken until there is 
a reasonable need for such service over and above that - 
provided by the combination planes. Moreover, such traffic 
as cannot be accommodated by the combination planes is 
not greatly expedited by the operation of a single trip per 
week as performed by Pan American for all but about two 
weeks of the review period. It is of course recognized that 
bulky shipments may at times be available which are not 
suitable for carriage in combination planes. It is believed, 
however, particularly in view of the relatively low trip 
frequencies and cargo load factors experienced, that the 
availability of such shipments would occur at such infre¬ 
quent intervals as would hardly justify the continuous 
maintenance of a regularly scheduled all-cargo service. 
Although available data indicate that the scheduled all- 
cargo service was utilized to a substantial degree for the 
transportation of company supplies, it has not been 

128 established that for the most part such supplies could 
not be transported on otherwise provided capacity or 
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more economically by other media. It is also improbable 
that the need for emergency shipments of bulky company 
supplies can justify the operation of a regular weekly 
all-cargo schedule. Furthermore, the underwriting by the 
Government of all of Pan American’s fixed costs in the 
passenger operations not only provides substantial capacity 
in the combination aircraft for the development of cargo 
traffic but also places Pan American in the advantageous 
position of being able to operate an all-cargo service with¬ 
out financial support from the Government. In considera¬ 
tion of the apparently low cargo potential, as indicated by 
the relatively low load factors realized, the probability that 
an all-cargo service will serve chiefly to divert cargo from 
the combination passenger-cargo planes, the lack of any 
real evidence as to the promotional value at this time of 
cargo capacity in addition to that provided by the combina¬ 
tion service, we find that the proper development of all¬ 
cargo operations at this time and under the circumstances 
in the instant case does not require financial support from 
the Government to accomplish the objectives of the Act. 
The all-cargo capacity and estimated loss therefrom during 
the period under review will therefore not be recognized 
for rate-making purposes. 

During the rate review period Pan American performed 
1,038,704 revenue plane miles and 5,637,512 available 
129 ton-miles, and realized revenues of $1,666,000 from 
charter and other non-scheduled flights. On the 
basis of the estimated direct flight, including indirect main¬ 
tenance, sales and off-line station costs incurred by Pan 
American in this service, of approximately $1,913,000, it 
would appear that non-scheduled operations were per¬ 
formed at a loss of approximately $247,000. Since it would 
not be appropriate to burden the mail pay with losses at¬ 
tributable to non-scheduled operations, this estimated loss 
will not be recognized for mail rate-making purposes. 

Appendix No. 3 sets forth the trend in revenue passenger 
miles as expressed in 12-month moving totals, experienced 
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by Pan American for the period January 1946 through 
December 1948. These data disclose a consistent down¬ 
ward trend in traffic throughout the most recent 12-month 
period. It is not possible at the present time to predict 
with accuracy when this downward trend may level off or 
reverse direction. It is reasonable to assume, however, 
that the downward traffic movement recently experienced 
reflects, in substantial part, a disappearance of war gen¬ 
erated backlogs and insofar as this is true may be of lim¬ 
ited duration. On the other hand, in the light of recent 
trends, it would not be reasonable to anticipate a marked 
improvement in traffic in the immediate future at present 
fare levels. Nor in the light of the present cost picture is 
it reasonable to assume that lower fares will result in an 
improvement in financial position. On the basis of 
130 the total expenses of $39,247,000 found reasonable 
for the calendar year 1948, and the reported avail¬ 
able seat-miles of 423,259,000, Pan American’s operating 
expenses per available seat-mile, after offsetting estimated 
non-passenger revenues including U. S. mail at the average 
yield of non-mail traffic experienced during 1948, would 
approximate 7.5 cents. With this net cost level and an 
estimated passenger yield of 9.26 cents per revenue pas¬ 
senger mile, the break-even load factor, exclusive of capital 
costs, would be approximately 81 percent. It is unlikely 
that such a high load factor could be reasonably maintained 
over any appreciable period of time. 

Air carrier operations in the transatlantic area are sub¬ 
ject to extreme seasonal variations in traffic, both as to 
volume and direction of movement, which increase the diffi¬ 
culty of maintaining high average load factors. Under 
these circumstances some experimentation in off-season 
and directional fares is clearly appropriate to the end of 
smoothing out the peaks and valleys in traffic, gearing the 
capacity operated more closely to the over-all volume of 
traffic, rather than to short term peaks and thereby pro- 
during a more efficiently utilized and economically operated 
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plant. However, to achieve any real improvement in eco¬ 
nomic condition it is clear, in view of the experienced high 
cost of providing capacity, that fare adjustments designed 
to minimize traffic unbalance must be directed primarily 
at maximizing the annual average yield per passenger mile 
rather than at the .generation of new traffic with extremely 
low rates which niay create pressures for additional ca¬ 
pacity. Since capacity cut-backs in response to seasonal 
traffic troughs do not result in commensurate cost reduc¬ 
tions, fare adjustments to be truly advantageous 
131 economically should exercise pressure for the di¬ 
version of existing traffic peaks to off-seasons. Traf¬ 
fic diversions of this character would permit reductions in 
peak capacity with expense savings more nearly propor¬ 
tional to the capacity reductions. In the light of these 
considerations the sharp off-season fare reductions em¬ 
bodied in the present round-trip excursion fare of 133 per¬ 
cent of normal one-way fare, do not appear to be a fruitful 
avenue of experimentation under present cost conditions. 
In our opinion further experimentation along this line 
should employ more moderate reductions in off-season and 
off-direction fares coupled with balancing increases in 
on-season and peak-direction fares to the end that a level¬ 
ing out of traffic is accompanied by the very necessary 
improvement in net passenger revenues required by pres¬ 
ent cost levels. 

Flight Equipment Requirements 

There is set forth below a summary of the average num¬ 
ber of aircraft of each type in revenue service reported by 
Pan American for the calendar years 1946, 1947 and 1948 
and the average hours of utilization in revenue service 
realized with each aircraft type during each calendar year 
of the rate review period: 


r 
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Aircraft Type 
Douglas DC-3 
Douglas DC-4 
Lockheed Constellation 
Douglas C-54 G 

Total 

132 


Aircraft Type 
Douglas DC-3 
Douglas DC-4 
Douglas C-54 G 
Lockheed Constellation 


Average No. of Air¬ 
craft in Revenue 
Service During 
Calendar Year 


1946 

1947 

1948 

— 

1.84 

3.52 

2.45 

1.86 

4.05 

8.00 

17.52 

16.68 

— 

0.40 

0.95 

10.45 

21.62 

25.20 

Average Daily Utiliza¬ 
tion in Revenue Service 

During 

Calendar Year 

(Hours) 


1946 

1947 

1948 

— 

3:48 

3:02 

9:18 

7:42 

6:37 

— 

5:27 

5:11 

5:43 

6:56 

6:56 


The Douglas C-54 G aircraft, leased from the Army, has 
been utilized in all-cargo operations. In addition, the all¬ 
cargo flights have been utilized by Pan American for pur¬ 
poses of transporting bulky company supplies. It is our 
opinion, however, that the three DC-3 aircraft hereinbefore 
found reasonable for purposes of conducting non-revenue 
flights, together with the owned standby equipment as¬ 
signed to the Atlantic and Latin American Divisions pro¬ 
vide adequate capacity for conducting company business 
involving long flights. As a consequence the C-54 G air¬ 
craft has been asociated herein with the all-cargo schedules 
not recognized for mail rate-making purposes and will be 
excluded from recognized used and useful investment. The 
Douglas DC-4 aircraft represent for the most part aircraft 
attached permanently to the Latin American Division but 
assigned for temporary periods to Atlantic operations. 
Considering the utilization achieved with the Douglas 
DC-4 and Lockheed Constellation aircraft under the highly 
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seasonal characteristics of Pan American’s operations and 
the developmental aspects of the review period it does not 
appear to us that the number of aircraft of these two types 
employed in the Atlantic operations were in excess of 
reasonable requirements. The three Douglas DC-3 aircraft 
have been employed in the operation of from seven to ten 
weekly flights between London and Vienna. While rela¬ 
tively low utilization of these aircraft has been realized 
it would appear when consideration is given to reason¬ 
able stand-by requirements, the frequencies con- 
133 ducted, and the availability of such aircraft for 
company business flights in Europe, that the number 
of Douglas DC-3 aircraft assigned to this service -were not 
excessive. 

In addition to these aircraft assigned to revenue service 
Pan American had on hand from time to time a number 
of aircraft undergoing modification for resale, one Douglas 
B-23 used exclusively as an executive aircraft, three Grum¬ 
man used primarily in training and three Douglas DC-3 
aircraft, one of which is a cargo plane used for training 
and other company business flights. Since the aircraft 
being held for resale were not used and useful in certifi¬ 
cated services, they will not be recognized for mail rate¬ 
making purposes. Moreover, we do not consider it appro¬ 
priate to take into consideration for mail rate-making pur¬ 
poses flights with executive aircraft unless it is clearly 
established that such flights made a contribution to and 
were necessary in connection with the certificated services 
for which the mail rate is fixed. The costs and investment 
incident to the executive B-23 aircraft will, therefore, be 
eliminated for rate-making purposes after making appro¬ 
priate allowance for off-setting savings in executive travel 
expenses. 

Tw t o of the three Grumman aircraft used in non-revenue 
flights were retired prior to January 1947 and the other 
was retired during February 1948. The three DC-3 air¬ 
craft used in non-revenue flights were acquired during 1946 
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and 1947. In consideration of the magnitude and far-flung 
characteristics of Pan American’s operations the number 
of aircraft employed in training and other company busi¬ 
ness flights do not appear excessive and will be recognized 
in the establishment of the mail rate herein. 

134 Mail Rates for the Period January 1 , 1946 
Through December 31,1948 

The operating revenues, expenses, and break-even need 
reported for the 24 months ended December 31, 1947 and 
as estimated by Pan American for the calendar year 1948, 
are set forth in Appendix No. 4 together with adjustments 
considered appropriate for rate-making purposes. As 
shown in this appendix the carrier reported a break-even 
need of $9,215,000, or 54.0 cents per revenue plane mile 
flown in the scheduled passenger service for the two years 
ended December 31, 1947 and estimates a break-even need 
of $9,644,000, or 76.7 cents per revenue plane mile for the 
year 1948, for an aggregate break-even need of $18,859,000 
or 63.6 cents per revenue mile for the three year period 
January 1,1946 through December 31,1948. The principal 
adjustments will be explained in the following sections. 

Developmental Costs of New Type Aircraft 

Throughout the calendar year 1946, Pan American con¬ 
ducted extensive training operations in connection with 
the introduction of Constellation equipment and in prepa¬ 
ration for an expansion of commercial services. The ex¬ 
tent of this training activity produced a training mileage 
amounting to 23 percent of the revenue miles flown dur¬ 
ing the calendar year 1946. A reasonable normal relation¬ 
ship of training to revenue miles is believed to approxi¬ 
mate six percent as subsequently experienced by the three 
transatlantic carriers. The distortion of operating results 
occasioned by such developmental costs should be ad¬ 
justed and the cost distributed over the periods when reve- 
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nues resulting from the training will be earned. This treat¬ 
ment of developmental costs is consistent with the 
135 policy set forth in the recent Braniff opinion. 10 The 
total amount determined as the minimum costs rea¬ 
sonably associated with the abnormal training is estimated 
at $572,475. In addition, however, Pan American incurred 
substantial losses in connection with the grounding of the 
Constellation aircraft. 

The Constellation aircraft were first placed in revenue 
service by Pan American during February 1946 and had 
operated a total of 7,927 hours when this aircraft type was 
grounded by the entire industry on July 12,1946. 

In the recent Bra-niff opinion we found that costs inci¬ 
dent to the grounding of the DC-6 aircraft were minor and 
absorbed only a fraction of one percent of the prescribed 
rate of return and that in the circumstances applicable to 
Braniff, costs attributable to the grounding of aircraft 
were properly chargeable against the earnings element 
of the mail rate. As indicated in our recent policy stat- 
ment, we have reconsidered the nature of grounding costs 
and their appropriate treatment for rate-making purposes 
since the issuance of the Braniff opinion. 

Through the Civil Aeronautics Act the Government has 
undertaken to provide financial assistance to private man¬ 
agement in the development of a sound air transportation 
system to the extent required in the interests of the com¬ 
merce, the postal service, and the national defense of the 
United States. Experimentation with improved aircraft 
types, holding forth reasonable opportunities for more eco¬ 
nomical operations, is essential to such development. As 
a consequence it is believed appropriate in fixing mail 
rates based on need, to give specific recognition to the 
losses related to aircraft groundings caused by defects 
peculiar to particular aircraft types as distinguished from 


10 Braniff Airways, Inc., Mail Rates, Docket No. 2680, Order Serial 
No. E-2129 (October 28, 1948). 
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grounding losses which may result from the failure of 
management to adhere to reasonable standards of 
safety. 

136 We have found in a previous opinion 11 that costs 
of transition and conversion to a new type of equip¬ 
ment are not allowable for rate-making purposes in a pe¬ 
riod prior to the beginning of operations to which these 
costs relate but should be deferred and amortized over 
periods during which the revenues from the new oper¬ 
ations will be earned. While groundings may conceivably 
occur at any time during the life of any particular aircraft 
type, they are typically associated with the early periods 
of its use. Hence, the costs of such groundings are nor¬ 
mally associated with the development and the bringing 
into being of the particular aircraft type and as such 
may properly be considered as one of the necessary costs 
of converting to a new operation. We shall include, there¬ 
fore, as a cost to be deferred and amortized over future 
periods, the estimated loss to Pan American stemming 
from the grounding of Constellation aircraft 

Losses attributable to the grounding of aircraft gener¬ 
ally are not susceptible of precise determination. In our 
opinion a reasonable measure of the loss attributable to 
the grounding is the difference between the break-even 
need as determined on the basis of actual operation, re¬ 
flecting the effect of the grounding, and the break-even 
need for the same volume of service at the rate per mile 
which would be applicable if there had been no ground¬ 
ing, plus an appropriate allowance for the cost related 
to non-productive capital occasioned by the grounding. 
Since the over-all useful life of the aircraft would not be 
shortened by a grounding caused by defects which 

137 can be remedied, depreciation should be suspended 
for the period that the aircraft are out of service, 

as is done herein for rate-making purposes, and the 


« National Air, Mail Rates, 7 CAB 387 (1946). 






124 


grounding loss should be exclusive of depreciation on the 
grounded aircraft. In addition, we believe it to be appro¬ 
priate where other equipment is substituted for the 
grounded aircraft to provide in the mail pay, applicable 
to the period in which the grounding occurred, a normal 
return on the investment in grounded equipment to the 
extent that volume of service was maintained by the sub¬ 
stitution of other aircraft, and to base the capital cost 
occasioned by the grounding on constructive interest ap¬ 
plied to the immobilized investment, determined in terms 
of normal investment per plane mile operated. As stated 
above, losses attributable to the groundings of aircraft 
may be an inescapable cost of bringing a new type air¬ 
craft into operation. As such, the cost of capital immobil¬ 
ized because of groundings is in many respects analogous 
to equipment purchase funds and it is believed, therefore, 
that the appropriate measure of the cost of such capital 
is at the same rate which we have recognized in the case 
of equipment purchase funds, namely, five percent on 
equity capital or actual interest on borrowed capital. 

On this basis in the case of Pan American the grounding 
loss is made up of an estimated $694,000 increase in break¬ 
even need and $94,000 representing estimated capital cost. 
The detailed computations are set forth in Appendix 
No. 5. 

In view of the foregoing it is estimated that during the 
calendar year 1946 Pan American sustained approxi¬ 
mately $572,475 abnormal training costs and groundings 
costs of $78S,000 appropriately deferred and amortized 
over future periods. Since the grounding of the Constella¬ 
tion aircraft had virtually terminated by October, 1, 1946, 
and the abnormal training costs had been fully ac- 
138 cumulated by approximately the same date, it would 
appear appropriate to amortize these total deferred 
costs from that date over a five-year period which is the 
amortization period we have previously found reason¬ 
able for preoperating costs incident to the bringing into 
operation of similar aircraft types. 
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On the basis of these data the break-even need for the 
calendar year 1946 will be reduced by $1,266,475 repre¬ 
senting preoperating costs deferred for rate-making pur¬ 
poses and amortization expense of $612,214 will be pro¬ 
vided for the period October 1, 1946 through December 31, 
1948. Appropriate adjustment will hereinafter be made in 
the earnings element of the rate for capital attributed here¬ 
in to the grounding. 

Similar treatment will be accorded previously segregated 
preoperating expenses incurred in 1946 which the carrier 
wrote off entirely during 1947. So short an amortization 
period tends to negate the basic purpose of segregation 
and amortization as summarized above. Consequently we 
will eliminate the $337,855 amortized by the carrier during 
1947 and provide for a five-year amortization period com¬ 
mencing October 1, 1946. Amortization of $152,034 will, 
therefore, be included in the operating expenses of the 
review period to provide for amortization of deferred pre¬ 
operating expenses. 

Depreciation — Flight Equipment 

Depreciation on all Constellation flight equipment has 
been accrued by Pan American on the basis of a 7-year 
service life with residual values of $30,000 and $500 for 
hulls and engines, respectively. In the recent Brcmiff rate 
case 12 we recognized a residual value of $50,000 for the 
DC-6 aircraft which is a type reasonably comparable to 
the Constellation aircraft as to modernity, cost, and 
139 operating characteristics. As a consequence the 
residual value of the Constellation aircraft will be 
increased to $50,000. The related depreciation expense of 
the review period, will, accordingly, be reduced to $123,426 
which provides due allowance for the suspension of depre¬ 
ciation during the period of the grounding of the Constella¬ 
tion aircraft 


12 Supra, Note 10. 
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Pan American has completely depreciated the modifica¬ 
tion costs of the leased C-54G cargo aircraft during the 
20 months ended December 31, 1948. The carrier plans to 
use this aircraft throughout the year 1949, which necessi¬ 
tates a reduction of $46,34S in reported depreciation dur¬ 
ing the three-year review period to properly allocate this 
cost over the entire period of useful service. The remain¬ 
ing depreciation applicable to this aircraft is assignable 
to the all-cargo service hereinbefore discussed. 

Pan American’s Atlantic Division maintains reserves for 
the overhaul of Constellation aircraft and engines. As 
pointed out in several recent decisions 13 duplication of ex¬ 
pense will occur when depreciation is taken on the full 
original cost of the equipment while simultaneously accru¬ 
ing charges to the overhaul reserve. In conformance with 
our findings set forth on'these decisions an adjustment 
will be made to eliminate from operating expensed the de¬ 
preciation on the cost of one major overhaul for each Con¬ 
stellation aircraft and engine recognized for rate-making 
purposes. Therefore, $237,396 has been eliminated from 
the Constellation depreciation expense and $180,070 from 
related engine depreciation for this item. 

140 The carrier has included in depreciation expense 
for the calendar year 1947 the amortization of capi¬ 
talized interest on that part of the equipment purchase 
funds which attaches to equipment utilized by the Atlantic 
Division. Our decision as to the proper treatment of 
capitalized interest on equipment purchase funds, as stated 
in our previous opinion 14 , also required the submission by 
the carrier of a plan for capitalizing the interest on its 


13 American Overseas Airlines, Inc., Mail Rates, Docket No. 1666, 
Order Serial No. E-2247 (November 29, 1948); Alaska Airlines, Mail 
Rates, Docket No. 2021, Order Serial No. E-1801, (July 16, 1948); 
Delta Air Lines, Inc., Mail Rates, Docket No. 3119, Order Serial No. 
E-2130 (October 28, 1948); Southwest Airways Co., Mail Rates, Docket 
No. 2653, Order Serial No. E-1566 (May 11, 1948). 


14 Pan American Airways, Inc., Mail Rates, 8 CAB 267 (1947). 
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equipment funds. Pan American subsequently submitted 
a plan, later amended to reflect adjustments recommended 
by the Board, summarized in Appendix No. 6, which is 
herein approved insofar as it applies to the capitalized 
interest on equipment assigned to the Atlantic Division 
and the amount of such interest has been recognized as used 
and useful investment for rate-making purposes during the 
periods under review herein. The amount of amortization 
accrued by the carrier during the two-year period ended 
December 31, 1947, is excessive in the amount of $867 due 
to the capitalization of interest on three DC-4 aircraft at 
five percent rather than at 1 y 2 percent, the interest rate 
on the funds derived from bank loans. After making this 
correction total capitalized interest of $497,628 will be 
recognized in the instant case of which $150,073 will be 
amortized over the review period including $50,684 for 
the calendar year 1948 not included by the carrier in re¬ 
ported expenses. 

During the calendar year 1948, the Atlantic Division, 
maintained an engine inventory of 176 engines for use on 
18 Constellation aircraft. This number of engines pro¬ 
vides a 144 percent margin of spares which is consider¬ 
ably in excess of the aproximately 75 percent margin of 
spares maintained by the other American Flag transatlan¬ 
tic carriers. - Representatives of Pan American have 
141 pointed out that in the earlier years the engine over¬ 
haul period was substantially shorter than currently 
and that they experienced an abnormally high number of 
engine failures. Moreover, in view of the necessity of 
having overhauls performed by an outside organization 
and the difficulty of proper scheduling, engine require¬ 
ments were greater than would otherwise be true, and the 
recent shift of overhaul operations to Miami introduces 
transitorial inefficiencies and delays which make it inadvis¬ 
able to reduce the number of engines at this time, although 
when this operation becomes stabilized it may be possible 
to reduce the engine spare requirements. Although the 
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point with regard to short overhaul period and high engine 
failures appears to have some relevance to the carrier’s 
experience in prior years, it does not appear to offer any 
real explanation for the spares on hand during 1948. We 
have carefully considered the other points raised by the 
carrier, the data it has submitted with regard to the dis¬ 
tribution of its spares and the reasonable time sequence 
of its overhaul operations together with the experience of 
the other transatlantic carriers using similar engines and 
reporting a substantially lower ratio of engine spares. 
Giving full weight to these factors and the discernible pe¬ 
culiarities of Pan American’s operations we are of the 
opnion that, at the least, Pan American’s spare engines 
exceed reasonable requirements by aproximately 21 en¬ 
gines. The elimination of this excess will still provide 
a ratio of 115% spare engines as compared to approxi¬ 
mately 75% experienced by the other tw r o transatlantic air 
carriers. Depreciation expense for the calendar year 1948 
will accordingly be reduced by $60,000. 

As hereinbefore indicated reported operating expense 
will be further reduced by $273,845 for rate-making pur¬ 
poses to reflect the suspension for three months, of depre¬ 
ciation and amortization of capitalized interest expense on 
Constellation aircraft during the grounding. 

142 Maintenance Expense 

During the third quarter of 1948, the carrier in¬ 
stituted a reserve for aircraft overhaul coincidentally with 
the transfer of the overhaul function to the Latin Ameri¬ 
can Division. The reserve was established on a retro¬ 
active basis and approximately $311,000 of the reserve ac¬ 
crual applied to flight hours performed during the prior 
year. Pan American based the reserve accrual for the 
retroactive period on the experienced direct labor and 
material costs per flight hour for the Atlantic Division 
which do not appear unreasonable. Since the operating 
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expenses for 1948 include only the accrual applicable to 
that year it is necessary that the $311,000 be added to oper¬ 
ating expense for 1947. The accrual rate for the calendar 
year 1948 as determined provides for a burden element to 
be charged by the Latin American Division in addition to 
direct labor and materials. During this period of change¬ 
over in the overhaul procedure the Atlantic Division’s bur¬ 
den level has not responded directly to the reduction in 
overhaul activity. Moreover, since the burden actually in¬ 
curred by the Latin American Division is relieved only 
as work is performed for the Atlantic Division, and not 
as accrued to the overhaul reserve by the Atlantic Division, 
the total burden expense actually incurred by the Pan 
American system during 1948 is duplicated insofar as the 
overhaul reserve accrual on the Atlantic Division reflects 
burden not billed by the Latin American Division. The 
reserve for burden accrued by the Atlantic Division in 
reality represents provision for future burden to be in¬ 
curred by the Latin American Division as work is per¬ 
formed. In view of these circumstances and of the im¬ 
practicability for rate-making purposes of considering bur¬ 
den costs on an accrual basis for one division and on a 
cash basis for the division performing the overhaul 
143 function within the same company, and in order to 
remove the resulting duplication of cost this pro¬ 
cedure entails the unexpended burden accrued by the Atlan¬ 
tic Division, during the calendar year 1948, of approxi¬ 
mately $386,000, should be transferred from the Latin 
American Division only as the overhauls are actually per¬ 
formed by that Division, and, therefore, should not be 
recognized herein as a cost during the calendar year 1948 
for mail rate-making purposes. 

Accrued Vacation Payments 

In 1946 Pan American received a payment of $116,000 
covering the value of vacations accrued but not taken by 
company personnel during the period of military contract 
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operations. As we stated in a previous Pan American rate 
case 13 salaries for accrued vacations charged as an ex¬ 
pense under the contract cannot also be charged to com¬ 
mercial operations when taken subsequent to the termina¬ 
tion of the contract. Accordingly, we will reduce the 
break-even need for the calendar year 1946 by this amount. 

War Contract Disallowances 

Fan American has introduced a claim for $419,408 for 
an increase in operating expenses for the two-year period 
ended December 31,1947, due to disallowances in allocated 
expenses made by the Army in the final settlement of mili¬ 
tary contracts in operation during 1945 and 1946. Pan 
American has established the reasonableness and contribu¬ 
tion to the common carrier service of expenses totaling 
$169,677 in 1946 and accordingly, this amount will be in¬ 
cluded in the break-even need determined herein. Of the 
total claim, $247,386 is applicable to operations per- 
144 formed during 1945. A final rate has been fixed 
for this period which is thereby closed with respect 
to expense adjustments. The rate as determined for the 
calendar year 1945, was based on a level of expense con¬ 
sidered reasonable for the operations as conducted and 
the mere fact that additional expense was incurred does 
not of itself mean that the rate should have reflected such 
cost. Regardless of this consideration, however, we can 
perceive no basis for considering as a cost applicable to 
1946 amounts which were expended solely for the benefit 
of 1945 operations. 

Contingent Tax Liability 

Pan American has indicated that it is faced with a con¬ 
tingent tax liability of $418,000 to the City of New York 
representing primarily sales tax on purchases during the 


15 Supra, Note 14. 
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years 1942 through 1947 and takes the position that if 
it is inappropriate to take into consideration for rate-mak¬ 
ing purposes out-of-period items such as the 1945 war con¬ 
tract disallowances, equity requires the recognition of re¬ 
serves against the realization of costs similar to the con¬ 
tingent tax liability. Pan American is presently contest¬ 
ing this assessment so that the expense is of a purely con¬ 
tingent nature. As we have indicated herein, expenses 
relating to a period for which a final rate has been 
145 fixed cannot be adjusted in a subsequent review 
period. That portion of the contingent tax liability 
relating to the review period, is at the present time wholly 
conjectural insofar as there is serious doubt whether any 
liability in fact legally exists. Business in general is nor¬ 
mally subject to risks such as these which cannot be meas¬ 
ured or are unknown at the time its products or services 
are priced for sale, and the Board has consistently recog- v 
nized the existence of such risks by providing a higher 
rate of return both in past and future rate periods than 
would be required to cover cost of capital only rather than 
'by making a special provision in operating expenses for 
such risks. In the recent Western decision ie we stated that 
all risks which are real represent contingent costs of doing 
business and must be reflected either as recurrent operat¬ 
ing expenses or as recurrent costs of capital. If they 
become sufficiently predictable to be susceptible of actuarial 
measurement they are properly reflected in operating ex¬ 
penses. Otherwise they will be reflected as a cost of capi¬ 
tal. They may not properly be reflected as both. In the 
light of the foregoing considerations therefore, the con¬ 
tingent tax liability of $418,000 will not be recognized ■ 
herein for mail rate-making purposes. 


ie Western Air Lines, Inc., Mail Rates, Docket No. 1374, Order Serial 
No. E-23S3, (December 30, 1948). 
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Traffic, Sales, and Advertising Expense 

During the calendar year 1946, Pan American allocated 
the expenses of its district sales office within the United 
•States to its various operating divisions on the basis of 
the total sales of each division. The allocation as made 
failed to include December sales and, further, erroneously 
assigned to the Latin American Division all sales made 
over the lines of affiliated companies. As a result an 
inequitable share of the district sales office ex- 
146 penses was allocated to the Latin American Divi¬ 
sion and the portion assigned to the Atlantic Di¬ 
vision was understated. The proper reallocation of these 
expenses results in,an increase in traffic and sales expense 
of the Atlantic Division of $58,234 for the calendar year 
1946 which amount will be added to the break-even need 
determined herein. Similarly an accounting exception has 
been taken to the allocation made in 1946, of system “ Mis¬ 
cellaneous Promotional Expense,” which was made on a 
use basis rather than on a cost basis. Correction of this 
allocation made to the various operating divisions results 
in an increase of $10,000 in advertising and publicity ex¬ 
penses assignable to the Atlantic Division. 

The tabulation below sets forth the total passenger serv¬ 
ice, traffic and sales and advertising and publicity expenses, 
per revenue passenger mile and as a percent of passenger 
and express revenues reported by Pan American, Amer¬ 
ican Overseas, and Transcontinental & Western Air, Inc., 
for the three-year period under review: 


Cost per Revenue Percent of Passenger 
Passenger Mile and Express Revenues 
AO A PA A TWA AO A PAA TWA 


Year 1946 . 

2.64* 

2.88* 

3.45* 

25.4% 

30.7% 

32.5% 

Year 1947 . 

2.60 

2.37 

2.53 

27.1 

24.9 

24.9 

Year 1948 . 

2.55 

2.82 

2.58 

26.0 

28.0 ■ 

25.6 

Average for: 







1946 - 1947.... 

2.62 

2.54 

2.83 

26.4 

26.8 

27.5 

1946 - 1948.... 

2.59 

2.65 

2.72 

26.2 

27.3 

26.7 
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The foregoing data disclose that both in terms of pas¬ 
senger miles and as a percent of passenger and express 
revenues Pan American's total sales costs, although com¬ 
parable to the experience of American Overseas and some¬ 
what lower than TWA during the first two years of the 
review period, were substantially higher than the experi¬ 
ence of either American Overseas or TWA, as reported 
in the preliminary Form 41 report, for the 
147 calendar year 1948. After excluding estimated sales 
costs applicable to non-scheduled operations during 
1948, American Overseas sales costs for the three-year 
period under review is 2.57 cents per revenue passenger 
mile or 25.8 percent of passenger and express revenues. 
It would seem on the basis of Pan American’s earlier ex¬ 
perience and the reported experience of the other two car¬ 
riers to date that total sales costs of not more than 2.6 
cents per revenue passenger mile, or approximately 26 per¬ 
cent of passenger and express revenues would constitute 
fully adequate provision for this function. Inasmuch as 
the expenses necessary to this function are very largely 
within the control of management, Pan American’s re¬ 
ported sales costs in excess of 26 percent of passenger 
and express revenues will not be recognized for rate- 
making purposes. This results in a total provision of 
$7,330,000 for sales costs during 1948 and a reduction of 
$480,000 in reported sales costs as adjusted for reclassi¬ 
fication of DC-4 rental expense, all-cargo and non-scheduled 
services. 

Foreign Exchange Gains and Losses 

During the three-year period ended December 31, 1948, 
Pan American reported actual foreign exchange losses in 
the net amount of $21,221. In addition, Pan American 
has requested that recognition be given in the mail rate 
to a reserve against foreign exchange losses, accrued 
through charges to. expense at the rate of 0.33% of non- 
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U. S. mail revenues. On this basis Pan American requests 
that recognition be given $145,000 exchange loss reserve 
provisions for the review period. We are not unmindful 
of the risks to which holders of foreign exchange are ex¬ 
posed in the current unsettled world situation. However, 
the risks are not of such a nature as to permit a reason¬ 
able estimate of the expenses involved for 
148 any period. Fundamentally, therefore, expenses 
of this character should appropriately be reflected 
as cost of capital rather than as part of operating ex¬ 
pense. Risk of foreign exchange fluctuation is one of the 
major risk elements which distinguishes international from 
domestic air transportation. Historically we have recog¬ 
nized a rate of return, in establishing rates for future ap¬ 
plication for international air carriers, approximately two 
percent higher than in the case of domestic air carriers. 
We believe that this differential in return is sufficently 
high to compensate for all added risks inherent in inter¬ 
national operations, as distinguished from measurable 
costs, even though the actual foreign exchange losses in 
the future may approximate those realized historically or 
indicated by the level of the reserve requested by Pan 
American. To make a further specific allowance for such 
losses would result in a duplicate payment for the same 
risk. Consequently, no provision will be made in the mail 
rates established herein for unrealized foreign exchange 

losses. « 

% 

However, in fixing mail rates for retroactive review pe¬ 
riods no distinction is generally made in recognized rates 
of return between international and domestic air carriers. 
Consequently, there is no provision in the rate of return 
for the realized risks of foreign exchange loss peculiar to 
international operations. Accordingly, we believe it ap¬ 
propriate to recognize for mail rate-making purposes, gains 
or losses from foreign exchange actualized during the 
retroactive period under review. Accordingly, Pan Amer- 
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ican’s actualized foreign exchange losses of $21,221 during 
the mail rate period ended December 31, 1948, have been 
recognized hereinbefore for mail rate-making pur¬ 
poses. 

149 Other Adjustments 

In November 1946, Pan American charged to ex¬ 
pense $21,600 representing the allocation to the Atlantic 
Division of the cost of renovating an office at Queens Plaza. 
The carrier made the charge on the basis of its lease ar¬ 
rangement which considered such improvements as addi¬ 
tional rental charges. However, the extent and character 
of the renovation necessitates the capitalization of this cost 
and accordingly we shall eliminate it from the operating 
expenses of the calendar year 1946. An amortization pe¬ 
riod of 10 years commencing as of the date of completion 
appears reasonable. Amortization of $4,680 will, there¬ 
fore, be added to operating expenses for the review period 
for this item. 

Pan American employs a Far Eastern representative for 
technical assistance on the problems of that general area. 
During 1946 the greater portion of the salary and contin¬ 
gent compensation of this representative was allocated to 
the Atlantic Division. Analysis of the services rendered by 
this representative indicates that his principal activities are 
in connection with the operations of China National Avia¬ 
tion Corporation and with the Pacific Division’s activities. 
His services in behalf of the Atlantic Division are inciden¬ 
tal to the other activities and are performed only as needed. 
A reallocation of this expense properly related to the serv¬ 
ices actually performed for each division results in an 
estimated overcharge of $15,417 to the Atlantic Division 
and accordingly this amount will be eliminated from the 
operating expenses of the Atlantic Division. 

A total of $32,400 representing the allocation to the 
Atlantic Division of system incidental expense for 





136 


150 the two-year period ended December 31, 1947, com¬ 
posed of various club dues and charges, entertain¬ 
ment expenses, contributions, and related items, will not 
be recognized for rate-making purposes. 

As stated hereinbefore, Pan American maintains an ex¬ 
ecutive aircraft for general corporate business. The car¬ 
rier has not clearly established that all of the flights per¬ 
formed by this aircraft were necessary or contributed to 
the maintenance of its certificated service. Therefore, and 
in accordance with our finding in the Braniff rate case 17 
we shall eliminate $60,500 from the reported results for 
the three-year review period which is a reasonable approxi¬ 
mation of the costs of the executive aircraft remaining 
after making allowance for cost savings in other expense 
categories. 

Pan American is a wholly-owned subsidiary of Pan 
American Airways Corp. a non-operating holding com¬ 
pany. The officers and directors of Pan American and the 
holding company are substantially identical. All of the sal¬ 
aries as well as related overhead expense of the officers, 
directors, and other interlocking personnel are included in 
the System expense of Pan American and are prorated to 
the various operating divisions. The holding company 
pays no salary or related expenses but does pay other cor¬ 
porate and related expenses billed by outside parties. In 
the previous transatlantic case we found that in the absence 
of an adequate showing that the reported expense of Pan 
American did not include the cost of items properly charge¬ 
able to the holding company, it would appear on a judg¬ 
ment basis that $151,929 of reported system expenses were 
properly chargeable to the holding company of which ap¬ 
proximately $31,550 was an offset to the expenses of the 
Atlantic Division. 

151 Pan American has submitted for consideration in 
this proceeding the results of a study it made as 


17 Supra, Note 10. 
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to the net effect of allocating costs between Pan American 
and the holding company. The net effect of this study re¬ 
sults in an excess of charges to Pan American from the 
holding company over the costs chargeable to the holding 
company from Pan American. On the basis of this study 
the holding company during 1947 charged Pan American 
$45,810 for services rendered, of which $12,369 was allo¬ 
cated to the Atlantic Division. 

Pan American’s study was based upon estimates of the 
officers’ time during 1947 spent on various functions relat¬ 
ing to each organization and a prorate of the costs so de¬ 
termined on the basis of investment values. The estimates 
thus developed are at best largely subjective inasmuch as 
they are predicated upon time, not subject to objective 
physical verification, spent during 1947 on various func¬ 
tions for each of the companies. The possible margin of 
error in the judgments involved in the study is so broad, 
that we do not believe any more refined conclusions can be 
drawn therefrom, than that in general the functions per¬ 
formed by Pan American for the holding company and 
vice versa roughly offset each other. In the absence of 
conclusive evidence to the contrary, we find that net inter¬ 
company charge is not appropriate in the instant case 
and will, therefore, exclude the $12,369 holding company 
charge to the Atlantic Division during the calendar year 
1947. 

Non-Operating Items 

In accordance with established practice the following 
items, reported as non-operating will be considered with 
respect to their effect on Pan American’s operating need 
for the entire three-year past period under review herein. 

The carrier has estimated the amounts of these 
152 items for the full year 1948 by a projection of the 
eleven months’ experience. This method has no 
basis in fact or experience for all items of this nature 
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and consequently only the actual costs reported or other¬ 
wise specifically supportable will be considered. 

Cash discounts of $53,681 for the 33-month period ended 
September 30, 1948 will be treated as a credit to operating 
expenses. Realized losses from foreign exchange conver¬ 
sion of $21,221, and losses on the retirement of equipment 
of $195,332 for the 35-month period ended November 30, 
1948, after including unamortized interest and suspended 
depreciation on destroyed aircraft will be treated as 
charges to operating expenses. The carrier has claimed an 
additional retirement loss of $89,000 which is the sus¬ 
pended depreciation and the unamortized portion of capi¬ 
talized interest applicable to the two Constellation aircraft 
sold to its affiliate, Panair do Brasil, during the last half 
of 1947. Such costs are an integral part of the cost of 
the aircraft irrespective of whether it was so considered 
by Pan American. In view of this and since there is no 
reason to believe at least the full cost could not have 
been realized in the open market the failure to do so is 
properly chargeable to Pan American. The claimed loss 
of $89,000 on capitalized interest and suspended deprecia¬ 
tion on equipment sold to Panair do Brasil will, therefore, 
not be recognized herein. 

Break-Even Need 

As set forth in detail in Appendix No. 4 the adjusted 
break-even need before mail pay for the two years ended 
December 31,1947, is $7,566,000 or 44.36 cents per revenue 
plane mile flown in scheduled service; $8,696,000 or 69.16 
cents per revenue plane mile for the calendar year 1948 and 
$16,262,000 or 54.87 cents per revenue plane mile for the 
three-year review period. 

153 The tabulation below sets forth in terms of cents 
per revenue passenger mile in scheduled services, 
the adjusted break-even need of Pan American and Ameri¬ 
can Overseas for the two years ended December 31, 1947 
and for the calendar year 1948: 
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Adjusted Break-Even Need in 
Cents per Revenue Passenger Mile 



AOA 

PAA 

PAA as 
% of AOA 

1946-1947 . 

1.37* 

1.66* 

121% 

1948 . 

1.36 

3.07 

226 

Percent change in 1948 
from 1946 -1947 . 

. -1% 

85% 



These data show that Pan American experienced a sharp 
upswing in break-even need in the year 1948 over the aver¬ 
age experience in the prior two years whereas American 
Overseas experienced a one percent decline. Before pro¬ 
vision for possible losses from Deutschmark balances, 
American Overseas adjusted break-even need for 1948 was 
1.18 cents per revenue passenger mile or 13 percent less 
than the average for 1946 and 1947.. Pan American’s ad¬ 
justed costs per passenger mile during 1948 amounted to 
13.84 cents, or approximately 13 percent more than the 
costs per passenger mile of 12.21 cents during the first two 
years while total non-mail revenues per passenger mile in¬ 
creased four percent, from 10.40 cents to 10.78 cents. In 
the case of American Overseas, adjusted operating ex¬ 
penses per revenue passenger mile during 1948 amounted 
to 11.97 cents, before provisions for losses from Deutsch¬ 
mark balances, which represented a decrease of approxi¬ 
mately 1.10 cents, from the earlier experience, and total 
non-mail revenues per passenger mile decreased 0.50 cents 
from an average experience of 11.29 cents during 1946 and 
1947. While Pan American experienced an average pas¬ 
senger load during 1948 of 22.55 persons, which repre¬ 
sented a decline of 4.18 persons from the average experi¬ 
ence of the prior two-year period, American Overseas ex¬ 
perienced an average load of 23.29 persons during 1948 
or 1.16 less than during the first two years. It is estimated 
that Pan American’s adjusted costs per passenger mile 
during 1948 would have approximated 12.26 cents with the 
same relative decline in passenger loads experienced by 
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American Overseas, or approximately the same as experi¬ 
enced by Pan American during the prior two-year period. 
As a consequence it appears that Pan American’s deteri¬ 
orated earnings position as adjusted can be attributed di¬ 
rectly to a decline in average passenger loads whereas 
American Overseas relative improvement in earnings re¬ 
flects largely a reduction in total costs per revenue pas¬ 
senger mile. 

154 The tabulation below compares in cents per reve¬ 
nue plane mile flown in scheduled passenger service 
the adjusted break-even need of Pan American and Amer¬ 
ican Overseas for the two years ended December 31, 1947 
and the calendar year 1948. 


Financial Results in Cents per Rev. PUme Mile 
Flown in Scheduled Passenger Service 



1946 

- 47 

1948 


AOA 

PAA 

AOA 

PAA 

Non-U. S. Mail Revenues . 





Passenger & Baggage ... . 

230.2* 

239.2* 

211:3* 

207.4* 

Non-scheduled serv. (net). 

.... 

.... 

4.7 

.... 

Other. 

48.8 

38.8 

35.3 

35.6 

Total non-U. S. mail rev. 

279.0? 

278.0* 

251.3* 

243.0* 

Expenses 

Flying operations . 

74.1* 

76.7* 

72.5* 

86.0* 

Maintenance . 

72.4 

70.2 

• 57.1 

70.5 

Depreciation & rentals - 

22.3 

25.4 

21.2 

26.5 

Amortization of defer, items . 

9.6 

2.5 

2.1 

2.7 

Deutschmark reserve _ 

.... 

.... 

4.2 

.... 

Other expenses . 

141.1 

151.6 

125.9 

126.5 

Total expenses . 

319.5* 

326.4* 

283.0* 

312.2* 

Pilot StriliP Loss Elvmin. 

—6.4* 

—0.6 




Grounding Loss Elimin. . . 

-^.0 

— 

— 

Break-Even Need . 

33.5* 

44.4* 

31.7* 

69.2* 


The foregoing data indicate that in terms of revenue 
plane miles flown in scheduled passenger services the ad¬ 
justed break-even need of American Overseas is approxi¬ 
mately 80 percent of the adjusted break-even need of Pan 
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American during the two years ended December 31, 1947, 
and 46 percent during 1948. In view of the varied rate 
of development and activation of new route segments by 
the two carriers as well as the many adverse factors en¬ 
countered by each carrier during the first two years of 
the review period it is not practicable to identify precisely 
the factors which contributed most to the divergence of 
break-even need experienced by the two carriers during 
the first two years of the review period. The above 
155 data indicate, however, that during the calendar 
year 1948, in which year the divergence in break¬ 
even need is more pronounced, Pan American’s greater 
break-even need as adjusted for rate-making purposes is 
traceable for the most part to higher plane mile costs local¬ 
ized almost entirely in the flying operations, maintenance 
and depreciation expense groups. The higher costs in 
these expense groups appear to be attributable to the rela¬ 
tively more extensive use by Pan American of the Con¬ 
stellation aircraft with attendant higher insurance, main¬ 
tenance and depreciation cost per plane mile operated, as 
well as to a relatively higher investment in each Constella¬ 
tion aircraft, occasioned in part by the greater component 
part reserves required to serve Pan American’s more ex¬ 
tended routes, over substantial segments of which rela¬ 
tively low trip frequencies are performed, and to higher 
fuel cost and taxes peculiar to the areas served. 

Appendix No. 7, summarizes the approximate net effect 
of these various factors upon Pan American’s relative 
break-even need per revenue plane mile and per revenue 
passenger mile during 1948. After eliminating from Amer¬ 
ican Overseas’ break-even need the effect of the reserve 
provision against Deutschmark balances, Pan American’s 
adjusted break-even need exceeded American Overseas’ 
during 1948 by 1.894 cents per revenue passenger mile, or 
160 percent. As appears from Appendix No. 7, approxi¬ 
mately 0.85 percent, or 45 percent of Pan American’s rela¬ 
tively higher need of 1.894 cents per revenue passenger 
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mile is due to a greater operation of higher cost Constella¬ 
tion .aircraft without a correspondingly higher revenue 
yield. Approximately 0.32 cent, or 17 per cent, is attrib¬ 
utable to higher gas costs in areas served by Pan Ameri¬ 
can ; 0.37 cent or 19 percent is occasioned by profits from 
non-scheduled services and higher operating revenues re¬ 
ceived by American Overseas, and the remaining 12 
156 percent of the relatively higher break-even need per 
passenger mile is attributable to greater non-revenue 
mileage, lower average passenger loads, and minor factors. 
Pan American’s relatively high break-even need as ad¬ 
justed for 1948 can, therefore, be attributed, in large part 
to its greater use of higher cost equipment and operation 
in higher cost areas without accompanying higher reve¬ 
nues. The Constellation aircraft is a modem post-war 
type which has come to be widely used in long haul oper¬ 
ations in both domestic and international services. In view 
of the approaching obsolescence of the war surplus Doug¬ 
las DC-4 aircraft, the acquisition of new modem aircraft 
of a design particularly well suited to transoceanic opera¬ 
tions cannot be considered as an unreasonable exercise of 
managerial discretion even though the operating costs turn 
out to be higher than for the older type aircraft. More¬ 
over, there is no evidence that the carrier could have se¬ 
lected a post-war aircraft better suited to its operations. 
However, the increased luxury of the new type aircraft 
as indicated by its greater speed and pressurized cabin, 
places a special obligation upon the carrier to exercise 
strict control over the capacity operated and the non-mail 
rate structure with a view of maintaining a reasonable re¬ 
lationship between costs and revenues. 

During 1946 and 1947 the same specific factors were in 
large part operative. During this period, however, the 
operations of both carriers were in a state of flux and did 
not become relatively stable until 1948. As a consequence 
the specific effect of various factors affecting the relative 
break-even needs during the first two years cannot be pre- 
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cisely evaluated. However, after full consideration is 
given to the factors affecting operations during 

157 the review period we believe that Pan American’s 
costs as adjusted are not unreasonable in compari¬ 
son with the adjusted costs of American Overseas. 

Investment 

Pan American reported an average investment for the 
calendar years 1946 and 1947 of $29,154,000, and for the 
calendar year 1948 of $36,334,000, resulting in an average 
for the three years of $31,547,000. These data are sum¬ 
marized in Appendix No. 8 with a brief description of the 
adjustments deemed necessary for rate-making purposes. 
A brief discussion of the principal adjustments follows. 

As shown in Appendix No. 8, Pan American reported 
an average available working capital of $9,808,000 for the 
three-year review period. This reported working capital 
includes an estimate of net U. S. mail pay accrued at rates 
considered reasonable by Pan American. The substitu¬ 
tion of U. S. mail pay as determined herein for the net 
U. S. mail pay as accrued by Pan American together with 
other adjustments detailed in Appendix No. 8, results in 
working capital which is in excess of three months’ oper¬ 
ating expenses exclusive of depreciation. In previous 
cases we have held that working capital equivalent to three 
months’ operating expenses, exclusive of depreciation, is 
the maximum amount reasonably required for financing 
the current operation for which a mail rate is being estab¬ 
lished. On this basis an average working capital of $7,131,- 
000 for the three-year period will be recognized in in¬ 
vestment for mail rate-making purposes. 

158 We have hereinbefore found that the C-54 G air¬ 
craft, the two B-23 aircraft, and 21 engines for use 

in Constellations on hand in 1948, are not recognizable for 
mail rate-making purposes. Reported investment in flight 
equipment for the three-year review period will conse- 
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quently be reduced by $327,000 to effectuate these adjust¬ 
ments. Reported investment in flight equipment and con¬ 
struction in process during the three-year period under. 
review includes $114,000 of investment in war surplus 
DC-3 aircraft converted at Turin, Italy, and sold to other 
companies. Reported investment will be adjusted herein 
to exclude these amounts as representing investment not 
related to the operations under review. 

As we have discussed fully in the American Overseas 
opinion 18 reserves for overhaul are in reality provisions 
for accelerated depreciation on that portion of original 
capital cost replaceable through overhaul. As a conse¬ 
quence, the average reserves for overhaul accrued by Pan 
American have been offset herein as valuation reserves 
against reported investment in flight equipment. However, 
the Constellation aircraft overhaul reserve was established 
by Pan American on a retroactive basis and the average 
reported reserve balance does not accurately reflect the 
average reserve provided. As a means of reflecting the 
overhaul reserve on an equitable basis over the life of 
the equipment, it would appear reasonable to assume that 
on the average, over the service life of the equipment, the 
overhaul reserve balance will approximate one-half the 
cost of one overhaul on each aircraft and engine. There¬ 
fore, the overhaul reserves offset against reported invest¬ 
ment in flight equipment should be reversed and one-half 
the cost of one overhaul of each aircraft and engine de- 
deducted from the reported investment in flight equip- . 

ment. Application of this principle results in 
159 an addition of $164,000 to net investment in flight 
equipment for the three-year period under review. 

An additional amount of $192,000 has been added to 
reported investment in flight equipment to reflect adjust¬ 
ments to reported depreciation expense on account of ex- 


18 American Overseas Airlines, Inc n Mail Rates, Docket No. 1666, 
Order Serial No. E-2247, November 29, 1948. • 
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pense duplication between depreciation and overhaul re¬ 
serve accruals. We have previously found that the re¬ 
sidual value recognized for rate-making purposes on Con¬ 
stellation aircraft should be increased by $20,000 over the 
residual value adopted by Pan American, and that capital¬ 
ization of interest on equipment purchase funds as pro¬ 
posed by Pan American are, with one minor exception, 
reasonable. Reported investment for the three-year re¬ 
view period has consequently been increased by $339,000 
for these two items. Reported investment for the three- 
year review period has been increased also by $1,111,000 to 
reflect the average effect of abnormal training, preoperat¬ 
ing, deferred grounding, and Queens Plaza renovation costs 
hereinbefore deferred for rate-making purposes. Special 
funds representing equipment purchase funds are not re¬ 
lated to the operations for which a mail rate is to be fixed 
in this proceeding. Reported investment for the three-year 
review period will, therefore, be reduced by $4,402,000. 

After making the foregoing adjustments, the average in¬ 
vestment reasonably recognized for mail rate-making pur¬ 
poses is $22,486,000, $32,523,000, and $25,833,000, respec¬ 
tively, for the two years ended December 31, 1947, the 
calendar year 1948, and the entire three-year rate review 
period. 

Mail Rales 

The break-even need for the two years ended December 
31, 1947, the calendar year 1948, and the three years 
160 ended December 31,1948, as determined on the basis 
of the foregoing adjustments are $7,566,000, $8,696,- 
000, and $16,262,000, respectively. In addition to these 
amounts, the fair and reasonable mail rate must include a 
fair return on recognized investment. It has been the 
practice to provide a somewhat lower rate of return for 
past periods than for future periods in view of the fact 
that for past periods the probability of error in estimates 
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of operating results is removed and other operating risks 
have been realized in substantial part. Accordingly, a 
return of seven percent per annum on the recognized in¬ 
vestment, after allowance for Federal income taxes, will 
be provided in addition to the break-even need. The al¬ 
lowance for Federal income taxes has been computed by 
treating interest on long term debt as a deduction from 
net taxable income in accordance with the provisions of 
Federal tax statutes. 

After eliminating from consideration $213,000 represent¬ 
ing the earnings element in excess of that recognizable cur¬ 
rently during the grounding year, we find that the fair 
and reasonable rates of compensation to be paid Pan Amer¬ 
ican for the transportation of mail by aircraft, the facilities 
used and useful therefor, and the services connected there¬ 
with between the points between which Pan American has 
been, or hereafter is authorized to transport mail to Ber¬ 
muda, Europe, Africa, and Asia via the Atlantic Ocean, 
by its certificates of public convenience and necessity for 
the period January 1,1946 through December 31,1948 is: 19 
For each quarter of the calendar year 1946: $1,406,000 
For each quarter of the calendar year 1947: 1,681,500 
For each quarter of the calendar year 1948: 3,071,250 

The compensation provided herein shall be inclusive of 
and not in addition to the mail compensation heretofore re¬ 
ceived by the carrier for mail transported on and after 
January 1,1946. 

161 Mail Rates for the Period On and After 

January 1,1949 

We had originally planned to issue at this time a ten¬ 
tative final rate for the period on and after January 1, 
1949. Our review of the transatlantic operations to date, 
and of the carriers’ estimates for the future, however, has 


10 The sum of these amounts is equal to 88.1 cents per revenue plane 
mile flown in scheduled passenger service. 
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revealed that they have become increasingly dependent 
upon governmental support no matter whether that de¬ 
pendency is measured in terms of total dollars of break¬ 
even need, break-even need in relation to units of service 
performed or break-even need as a percentage of non-mail 
revenues. This has occurred in the face of a phenomenal 
expansion in both traffic volume and capacity operated 
which would normally be taken as indicia of increased busi¬ 
ness success and prosperity. Unfortunately, the financial 
operating results and consequent mail pay requirements 
have reflected a very different picture as is evident from 
the following tabulation of American Overseas ’, Pan 
American’s, and TWA’s experienced break-even need since 


1945: | i 

Index of Revenue 

Passenger-miles (1946 = 100) Reported Break-EvenNeed(000) ' 



AOA 

PAA 

TWA 

AOA 

PAA 

TWA 

1945. 

12.2 

27.3 


$ 234 

$1,452 

$ ! — ' 

1946_ 

100.0 

100.0 

100.6 

565 

4,334 

5,949 

1947_ 

147.3 

197.9 

202.8 

4,005 

4,881 

5,052 . 

1948. 

151.00 

185.2 

233.1 

1,934 

9,644 

7,774 

1949 (Est.) 

140.2 

N.A. 

N.A. 

4,849 

N.A. 

Nf.A. 


Reported Break Even Need 

Reported Break-Even Ne^d as 


per Revenue Pass. Mile Percent of Non-U. S. Mail Revenues 


AOA 

PAA 

TWA 

AOA 

PAA 

TWA 

1945. 

1.68* 

3.47* 


6.6 % 

20.3% 


1946. 

0.49 

2.83 

5.47* 

3.9 

26.1 

37.6% 

1947. 

2.38 

1.61 

2.29 

22.4 

15.4 

19.3 

1948. 

1.12 

3.40 

3.07 

9.9 

30.0 

26.0 

1949 (Est.). 

3.03 

N.A. 

NA. 

29.0 

NJi. 

NjA. 


162 The growth in volume for all the carriers has been 
sufficient to provide ample opportunity for the attain¬ 
ment of economies inherent in volume alone. But the ex¬ 
perience to date provides no basis for concluding that 
further expansion will reverse the trend of increasing de¬ 
pendence on the government. On the contrary, the leveling 
off of traffic demand compels the conclusion that further 
sharp expansion in capacity can be utilized only through 
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sharp reduction in the rates charged the travelling public 
with no promise of lower unit costs to support the reduc¬ 
tion in rates. Under such conditions, further expansion 
would have to be achieved in large part at government 
expense. 

Section 406(b) of the Civil Aeronautics Act is not a 
blank check which airline management may fill in for any 
amount which it finds necessary to support whatever quan¬ 
tity or type of service which that management may see fit 
to operate. In Pan American Airways Co. (Del.), N. ¥.— 
Bermuda Mail Rates, 1 CAA 529,524, we stated: 

“It is believed that the interests to be considered in 
relation to the commerce of the United States, the 
Postal Service, and the national defense under both of 
the above-quoted sections are essentially national in¬ 
terests, and not necessarily the individual interests of 
any particular air carrier.* In referring, in section 
406(b), to the needs of each air carrier for compensa¬ 
tion for the transportation of mail sufficient for the 
purposes stated, Congress cannot be understood to 
have meant that rates should always be fixed in such 
amounts as would be necessary to maintain existing 
163 services in their present volume and character under 
all conditions; such an interpretation would not har¬ 
monize with the controlling objectives which underlie 
these particular provisions of the Act . . . The statute 
contains no mandate to the Authority to fix rates of 
compensation which will insure the continuance or pro¬ 
mote the development of services, to an extent, and of 
a character and quality, not required by the commerce 
of the United States, the Postal Service, and the na¬ 
tional defense.” 

It is clear that the ultimate responsibility for determin¬ 
ing th6 volume and character of service which should be 
underwritten as necessary in the interests of commerce, 
the Postal Service, and the national defense rests with the 
Board—not with the carriers. The freedom of manage¬ 
ment to determine the volume of services which will be 
operated is provided for in the Civil Aeronautics Act but 
the responsibility of the Board to define the volume of 
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services which requires and justifies government support is 
also explicitly set forth therein. It follows, therefore, that 
if management plans expansion beyond the volume of serv¬ 
ice found to be required in the public interest, it must, in 
order to discharge its responsibilities to its stockholders, 
plan such expansion, with a view to covering its costs from 
the revenues derived from the users of the service, rather 
than from increased government subsidies. Where man¬ 
agement programs of expansion are based purely upon 
private motives, as must be assumed in the case of expan¬ 
sion programs which exceed the volume of services found 
by the Board to be required in the public interest, 
164 it is contemplated by the Act and essential to the 
sound economic development of civil air transpor¬ 
tation that the carrier managements assume the full risks 
incident to such increments of expansion. 

In the light of the discouraging trends in the North At¬ 
lantic operations, it is incumbent upon the Board to take 
vigorous action to protect the public against continually 
mounting expenditures in support of uneconomic expan¬ 
sion. The Board’s responsibility under the Act extends 
not merely to the development of air transportation in 
such volume and of such quality as will meet the objectives 
of the Act, but also in equal measure, to the protection of 
the public against unreasonable financial burden resulting 
from over-expansion of the industry. It is necessary, 
therefore, that the objectives of the Act be implemented 
by administrative decisions which will define the limits of 
expenditure which reasonably may be borne by the public 
and yet provide adequate support for the development of 
civil aviation in accordance with the objectives of the Act. 
We are of the opinion that the sound development of air 
transportation must essentially lead to decreasing govern¬ 
ment suport with the expansion of the industry. Expan¬ 
sion which does not achieve this result, and particularly 
expansion which moves in the opposite direction, cannot or¬ 
dinarily be consistent with the public interest, with the 
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sound development of civil air transportation, or with the 
objectives of the Act. 

The establishment of a permanent rate for the future 
period for the transatlantic operations will, there- 
165 fore, be deferred until the Board has had time to 
re-evaluate the operations of the transatlantic car¬ 
riers with a view toward formulating a program for the 
implementation of the principles here enunciated. It is 
contemplated that such a program can be developed and 
announced within the next 60 days. In the meantime, the 
present temporary rates will remain in effect. 

An appropriate order will be entered. 

t i t • 


* 
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j 

APPENDIX NO. 2 j 

Traffic and Mileage Statistics for the Calendar Years 1946, 1947 amd 1946 

Three-tea w 

1946 1947 1948 TotdL 

( 000 ) ( 000 ) ( 000 ) ( 000 ) 

Revenue Plane Miles 

Scheduled passenger . 5,400 11,665 12,573 29,638 


Revenue Plane Miles 

Scheduled passenger . 

Scheduled all cargo _ 

Non-scheduled .. 

Total revenue plane miles ~ 

Non revenue plane miles_ 

Total plane miles _ 

Revenue passenger miles—sch’d 

serv.. 

Revenue Ton-Miles—Scheduled 
Service 


1947 

( 000 ) 


1948 

( 000 ) 


74 

5,474 

1,478 

6,952 


11,665 

156 

266 

12,087 

986 

13,073 


12,573 

345 

699 

13,617 

1,103 

14,720 


29,6$8 

501 

1,0$9 

31,178 

3,507 

34,745 


153,102 303,012 283,504 739,618 


Passenger and baggage .... 

. 15,713 

32,296 

30,951 

Express ....... 

. 1,217 

3,785 

5,734 

Foreign mail _ 

_ 323 

583 

631 

U. S. mail. 

. 639 

1,771 

2,834 

Total . 

. 17,892 

38,435 

40,150 


Capacity in Scheduled Services 
Available seat miles—reported.... 
Availabile seat miles—standard 1 .. 

Available ton-miles—reported _ 

Available ton-miles—standard 1 _ 

Utilization of Scheduled Capacity 

Rev. pass, load factor—reported_ 

—standard.— 
Over-all rev. load factor—reported 

—standard_ 

Average rev. pass, load (persons) 
Average load per flight (tons) 

Passenger and baggage_ 

Express and freight_ 

Foreign mail_ 

U. S. mail.. 


78,960 

10,7^6 

1,537 

5,244 

96,47i7 


Total _ 

Average Revenue Yields 

Passenger per passenger mile_ 

Passenger and baggage per ton- 
mile — 
Express and freight per ton-mile.. 
Foreign mail per ton-mile_ 


189,504 

421,468 

423,259 

1,034,241 

209,991 

454,611 

483,144 

1,147,746 

27,830 

65,896 

65,196 

158,922 

29,139 

63,581 

68,827 

161,547 

80.79% 

71.89% 

66.98% 

71.51% 

72.91 

66.65 

58.68 

64.4j4 

64.29% 

58.33% 

61.58% 

60.71% 

67.93 

64.54 

60.83 

63.57 

28.35 

25.98 

22.55 

24.96 

2.91 

2.73 

2.40 

2.(fc 

0.22 

0.32 

0.44 

0.36 

0.06 

0.05 

0.05 

0.05 

0.12 

0.15 

0.22 

0.17 
-—— 

3.31 

3.25 

3.11 

3.20 

8.76* 

8.79* 

8.98* 

8.86* 

87.16 

84.00 

84.24 

84.73 

77.57 

57.95 

53.94 

58.04 

554.48 

259.17 

221.71 

305.92 


1 Standard seats per aircraft—40 for L-49, 37 for DC-4,17 for DC-3: tonnage per aircraft— 
5.5 for L-49, 5.2 for DC-4, 2.0 for DC-3. . | 
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168 APPENDIX NO. 3 

Trends of Reported Revenue Passenger Miles 
in Scheduled Services, during the 
Calendar Years 1946,1947 and 1948 

Percentage 

Change 

Revenue Passenger from same Period 
Miles (000) Previous Year 


Month 

1946 

1947 

1948 

1947 

1948 

January . 

5,997 

12,602 

16,541 

110% 

31% 

February . 

8,394 

11,858 

14,264 

41 

20 

March. 

11,639 

16,969 

18,686 

46 

10 

April . 

12,539 

22,288 

21,887 

78 

—2 

May . 

16,896 

30,620 

25,470 

81 

—17 

June . 

19,341 

33,808 

31,039 

75 

—8 

July . 

11,617 

30,407 

29,637 

162 

—3 

August . 

10,163 

33,452 

28,131 

229 

—16 

September_ 

12,413 

31,730 

30,068 

156 

—5 

October _ 

15,028 

33,490 

25,379 

123 

—24 

November _ 

13,987 

23,559 

21,577 

68 

—8 

December _ 

15,088 

22,229 

20,825 

47 

—6 

12 Months to 

Date 





January _ 

46,271 

159,707 

306,951 

245% 

92% 

February _ 

52,847 

163,171 

309,357 

209 

90 

March. 

61,925 

168,501 

311,074 

172 

85 

April . 

72,123 

178,250 

310,673 

147 

74 

May _ 

84,822 

191,974 

305,523 

126 

59 

June _ 

100,983 

206,441 

302,754 

104 

47 

July _ 

107,839 

225,231 

301,984 

109 

34 

August _ 

113,363 

248,520 

296,663 

119 

19 

September _ 

122,216 

267,837 

295,001 

119 

10 

October . 

133,638 

286,299 

286,890 

114 

— 

November _ 

143,857 

295,871 

284,908 

106 

—4 

December _ 

153,102 

303,012 

283,504 

98 

—6 


I 
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Two Years Year Three Years 
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12/31/47 12/31/48 12/31/48 
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174 APPENDIX NO. 5 

Estimated Cost of Grounding of the Constellation Aircraft 


• 1946 


1946 Grounding Constructed 
Reported Period Normal Year 


Revenue Plane Miles. 

Non-U. S. Mail Revenue- 

Operating Expenses _ 

Operating Break-Even Need_ 

Net adjustments for rate-making pur¬ 
poses except suspended depreciation 

and amortization of interest_ 

Adjustment for suspended depreciation 

and interest--- 

Adjusted Break-Even Need_ 

Normal break-even rate per revenue mile. 

Normal rate applied to actual miles-: 

Break-Even Loss Due to Grounding. 

Average investment... 

Average investment per mile__ 

Investment per mile applied to actual 

miles_ 

Return on investment at 11.29%_ 

Constructive interest on grounded 
investment at 5%_ 

Total Cost to Be Deferred: 

Break-even loss_ 

Constructive interest_ 

Total_ 


(000) 

(000) 

(000) 

5,474 

511 

5,985 

$16,582 

$1,605 

$18,187 

20,917 

871 

21,788 

$ 4,335 

$—734 

$ 3,601 

$—860 


$—860 

—274 

$ 3,201 

2,507 

694 


$ 2,741 
0.4579 

$22,095 

3.69 


$20,199 $1,887 

2,280 

94 


694 

94 

788 
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APPENDIX NO. 6 


Interest on Equipment Purchase Funds, Attaching to 
Equipment Assigned to the Atlantic Division 

I 

Month Number Total Cost 

Equipment Acquired Aircraft of of Complete Interest 

with Equity Capital: Received Aircraft Aircraft 1 Applicable* 

1945 1 

Constellation Aircraft December 1 $ 838,522 $ 14,794 | 

1946 



January 

3 

2,517,072 


February 

5 

4,385,950 


March 

2 

1,793,344 


April 

6 

5,366,082 


May 

2 

1,779,992 

Total.. 

•• 



C-54 Passenger Aircraft ..... 

.. Sept.1945 

8 


Equipment Acquired 




with Borrowed Capital: 




C-54 Passenger Aircraft __ 

.. February & 




March, 1947 

2 


C-54 G Cargo Aircraft. 

...March 1947 

1 



1 Indudes engines, propellers, etc. and a proration of spare parts. 


55,299 

114,478 

51,286 

175,768 


65,710 



$ 11,212 


$ 7,837 
$ 1,244 


2 Interest computed at five percent on all Constellation equipment and eight C-54 


passenger aircraft as this equipment was acquired with equity capital prior to long¬ 


term borrowings commencing in July 1946. Interest computed at 1% percent on re¬ 
maining equipment. Applicable credit for interest on bonds held in the fund applied 
to interest computed. 
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176 APPENDIX NO. 7 

Approximate Contribution of Various Identified Factors to 
Higher Break-Even Need of Pan American Relative 
to American Overseas Calendar Year 1948 

Per Rev. Plane Per 

Mile in Scheduled Revenue 
Passenger Service Pass. Mile 


Relatively greater use of Constellation by PAA: 

Insurance_ 0.8# 0.035# 

Maintenance__ 11.4 0.506 

Depreciation__ 0.9 0-040 

Total due to greater PAA Constellation 
volume_ 13.1# 0.581# 

Relative higher value of PAA Constellations: 

Insurance_ 0.6# 0.027# 

Relatively high engine spares - depreciation 0.8 0.035 

Relative high parts & accessories - depreciation 2.2 0.098 

Total due to higher value of PAA Con¬ 
stellation _ 3.61 0.1601 

Higher insurance Rate on PAA Constellations „ 2.41 0.106# 

Total higher cost attributable to Constella¬ 
tions _ 19.1 0.847 

Relative higher fuel and oil prices and taxes in 

areas in which P AA operates_ 7.3 0.324 

Relative greater non-revenue mileage per¬ 
formed by PAA_ 5.1 0.226 

Relative greater depreciation cost for PAA on 
miscellaneous aircraft used in PAA revenue 

and non-revenue services_ 0.7 0.031 

Greater cost for amortization of deferred items 0.6 0.027 

Effect of AOA Deutschmark reserve provision... —4.2 —0.186 

Relatively higher PAA costs for miscellaneous 

items_ 0.6 0.027 

Relatively lower AOA break-even need attribut¬ 
able to profits from non-scheduled operations 4.7 0.208 

Relatively lower PAA revenues from scheduled 
operations resulting from relatively lower 

loads and yields- 3.6 0.160 

Relatively higher PAA costs resulting from 

lower average passenger loads_ — 0.044 

Excess of PAA over AOA Break-Even Need — 37.5# 1.708# 
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177 APPENDIX NO. 8 

Average Reported Investment for the Two Years Ended 
December 31,1947, the Calendar Year 1948 and the 
Three Years Ended December 31,1948 


Average Reported Investment 

T r i * ■» mi rr 



Two Years 

Calendar 

Three Years 


Ended 

Year 

Ended 


12/31/47 

1948 1 

12/31/48 

Working Capital 

(000) 

(000) 

(000) 

Current assets. 

_ $15,800 

$10,914 

$14,171 

Non-current inventory . 

■456 


304 

Prepayments. 

276 

341 

298 

Deferred charges_ 

- 1,355 

9,574 

4,095 

Sub-total... 

.. $17,887 

$20,829 

$18,868 

Current liabilities_•_ 

... $ 6,533 

$ 7,148 

$ 6,738 

Deferred credits_ 

.. 1,939 

3,003 

2,294 

Other operating reserves.. 

4 

75 

28 

Sub-total. 

.. $ 8,476 

$10,226 

$ 9,060 

Working capital. 

... $ 9,411 

$10,603 

$ 9,808 

Fixed Capital 



* 

Flight equipment (less deprecia- 




tion and overhaul reserves) .... 

.. $13,126 

$19,362 

$15,205 

Ground equipment (net)_ 

1,249 

1,937 

1,478 

Land. 

19 


12 

Construction work in progress ... 

597 

703 

632 

Long-term operating property 




prepayments. 

3 


2 

Extension and development. 

10 


7 

Special funds. 

.. 4,739 

3,729 

4,403 

Total Fixed Capital.. 

.. $19,743 

$25,731 

$21,739 

Total Reported Investment.... 

.. $29,154 

$36,334 

$31,547 

Adjustments (as summarized on 




pages 2 and 3 of this appendix).. 

.. $—6,668 

$—3,811 

$—5,714 

Total Adjusted Investment.... 

.. $22,486 

$32,523 

$25,833 


2 Based upon data reported through September 30, 1948, the latest date for which 
balance sheet information is available. 
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178 APPENDIX NO. 8 

Adjustments to Average Reported Investment for the Two 
Years Ended Deoember 31,1947, the Calendar Year 
1948, and the Three Years Ended 


December 31, 1948 



1 

Two Years Calendar 

Three Years 


Ended 

Year 

Ended 

Adjustments to Average Reported 
Working Capital: 

Net U.S. mail pay for 1946 -1948 

12/31/47 1948 

12/31/48 

accrued by Pan American. 

Net U.S. mail pay for 1946 -1947 

$—5,069 

$—16,092 

$—8,743 

as determined herein. 

Net U. S. mail pay for 1948 as 

5,251 

10,502 

7,001 

determined herein. 

Excess of 1945 U. S. mail pay 
accrued by Pan American over 

—• 

5,486 

1,829 

that provided by the Board. 

DC-3 aircraft under modification 

—844 

.... 

—563 

at Turin. 

Deferred charges applicable to 
survey and proving flight and 

—42 

.... 

—28 

station pre-operating costs. 

Estimated cash loss in fourth 

—85 

.... 

—57 

quarter 1948. 

Adjustment to allow three 
months expenses exclusive of 

.... 

—572 

—191 

depreciation as working capital. 
Total Working Capital 

—2,324 

—1,130 

—1,925 

Adjustments .. 

$—3,113 

$—1,806 

$—2,677 
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APPENDIX NO. 8 



Adjustments to Average Reported Investment for the Two 
Years Ended December 31,1947 , the Calendar Year 
1948, and the Three Years Ended 
December 31,1948 


• 

Two 


Three 


Years 

Year 

Years 


Ended 

Ended 

Endeft 


12/31/47 

12/31/48 

12/31/^8 

Adjustments to Average Reported Fixed ’ 
Capital 

(000) 

(000) 

(000) 

Investment in B-23 aircraft .- 

Investment in DC-3 flight equipment 

$ —128 

$ —219 

$ —158 

1 

Turin project . 

Investment in DC-3 Turin project in 

—131 

.... 

construction in progress . 

—40 

mmmm 

—27 

Investment in C-54-G aircraft ... . 

Investment in 21 excess engines for use 

—35 

—62 

—44 

in Constellations . . . 

Increase in average investment due to 
elimination of duplication in provisions 

—• 

—374 

— 1%5 

for overhaul and depreciation reserves 
Overhaul reserve at 50% of direct cost 

122 

331 

192 

of one overhaul per aircraft & engine 
Overhaul reserves provided by Pan 

—439 

— 599 

—492 

American . 

Depreciation expense related to excess 

392 

1,184 

656 

residual value of Constellations. 

Capitalized interest applicable to air- 

36 

98 

57 

craft in service . 

297 

253 

2^2 

Equipment purchase funds _ 

— 4,739 

—3,729 

4,402 

Queens Plaza renovating cost deferred...... 

10 

8 

9 

Deferred training cost _ 

Survey & proving flights and station 

421 

372 

405 

preoperating costs . 

248 

220 

239 

Deferred grounding costs _ 

431 

512 

458 

Total Fixed Capital Adjustments _ 

$ — 3,555 

$—2,005 

$—3,037 

Total Adjustments _ 

$—6,668 

$—3,811 

$ — 5,71-4 
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180 Orders 

Serial Number E-2728 

Docket No. 1706 

Order to Show Cause 

The Board having considered all of the information and 
data set forth, or specifically referred to, in the Statement 
of Tentative Findings and Conclusions, together with the 
Appendices attached thereto, (hereinafter referred to as 
the “Statement”), which Statement is attached hereto and 
made a part hereof, and having on the basis thereof made 
the tentative findings and conclusions set forth in the 
Statement: 

IT IS ORDERED, That Pan American Airways, Inc., 
is directed to show cause why the Board should not make 
final the findings and conclusions set forth in the State¬ 
ment, and upon the basis thereof fix, determine, and pub¬ 
lish the rates set forth in said Statement as the fair and 
reasonable rates of compensation to be paid the carrier 
for the period January 1, 1946 through December 31, 1948 
for the transportation of mail by aircraft, the facilities 
used and useful therefor, and the services connected there¬ 
with between the points between which the carrier is pres¬ 
ently or hereafter authorized to carry mail by its 

181 certificates of public convenience and necessity au¬ 
thorizing transatlantic operations to points in Eu¬ 
rope, Africa and Asia; 

IT IS FURTHER ORDERED, That all further proce¬ 
dure herein shall be in accordance with Section 285.13 of 
the Economic Regulations and that any notice, as provided 
for in paragraph (c)(1) of said Section 285.13, that there 
exists any objection to the rates set forth in the Statement 
or to the admissibility in evidence of any exhibits accom¬ 
panying, or to the information specifically referred to in, 
the Statement shall be filed with the Civil Aeronautics 
Board within ten days after the date of service of this 





1C5 


Order, and if notice is filed as aforesaid, written answer 
and any supporting documents, as provided for in para¬ 
graphs (c) (1) and (c) (2) of said Section 285.13, shall be 
filed with the Board within thirty days after the date of 
service of this Order; 

IT IS FURTHER ORDERED, That if answer is filed 
hereto all elements entering into the determination of fair 
and reasonable rates, except insofar as limited in pre- 
hearing conference, shall be in issue, and in such event the 
final rates shall be determined upon the record made with 
respect to such issues; 

IT IS FURTHER ORDERED, That this order and the 
attached Statement of Tentative Findings and Conclusions 
be served upon Pan American Airways, Inc. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

(SEAL) 

• • • • 

182 Serial Number E-2729 

Docket No. 1706 

Order to Show Cause 

The Board having this day issued a Statement of Tenta¬ 
tive Findings and Conclusions conecming the appropriate 
mail rates for the transatlantic operations of Pan Ameri¬ 
can Airways, Inc., (hereinafter referred to as Pan Ameri¬ 
can) for the period January 1, 1946-December 31, 1948, 
inclusive; 

The Board simultaneously with the issuance of said 
Statement having issued an Order to Show Cause why the 
rates proposed in said Statement should not be fixed, de¬ 
termined and published as the fair and reasonable perma¬ 
nent rates of compensation to be paid Pan American for 
the transportation of mail, the facilities used and useful 
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therefor, and the services connected therewith in its trans¬ 
atlantic operations; 

The Board finding that it is in the public interest to 
immediately place the aforesaid proposed rates for the 
period January 1, 1946-December 31, 1948, inclusive, into 
effect as temporary rates for such period for Pan Ameri¬ 
can; 

183 IT IS ORDERED, That Pan American is directed 
to show cause why the Board should not fix, deter¬ 
mine, and publish the rates in the amounts set forth in 
said Statement for the period January 1, 1946-December 
31, 194S as the fair and reasonable temporary rates of 
compensation to be paid the carrier for the transportation 
of mail by aircraft, the facilities used and useful therefor, 
and the services connected therewith in its transatlantic 
operations, as follows: 

For the period January 1, 1946 through December 31, 
194S an amount of $24,635,000 as follows: 1 
For each quarter of the calendar year 1946 $1,406,000 
For each quarter of the calendar year 1947 1,681,500 

For each quarter of the calendar year 1948 3,071,250 

The compensation provided herein shall be inclusive of 
and not in addition to the mail compensation heretofore 
received by the carrier for mail transported in its trans¬ 
atlantic operations during the period January 1, 1946- 
December 31,1948. 

IT IS FURTHER ORDERED, That all further pro¬ 
cedure herein with reference to the aforesaid temporary 
rates shall be in accordance with Section 285.13 of the Eco¬ 
nomic Regulations and that any notice, as provided for in 
paragraph (c)(1) of said Section 285.13, that there exists 
any objection to the temporary rates shall be filed with the 
Civil Aeronautics Board within seven days after the date 


1 The sum of these amounts is equal to 83.1 cents per revenue plane 
mile flown in scheduled passenger service. 
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of service of this Order, and if notice is filed as 

184 aforesaid, written answer and any supporting docu¬ 
ments, as provided for in paragraphs (c)(1) and 

(c) (2) of said Section 285.13, shall be filed with the Board 
within thirty days after the date of service of this Order; 

IT IS FURTHER ORDERED, That this proceeding 
remain open pending entry herein of an order fixing a final 
rate or rates for the period January 1, 1946-December 31, 

1948, inclusive, which said final rate or rates may be higher 
or lower than the temporary rates fixed herein; 

IT IS FURTHER ORDERED, That this order be served 
upon Pan American Airways, Inc. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

(SEAL) 

• • • • 

185 • Serial Number E-2730 

Docket No. 1706 

Order Granting Limited Intervention 

Seaboard & Western Airlines, Inc. (hereinafter called 
Seaboard & Western), an irregular air carrier authorized 
to engage in international air transportation of property 
only pursuant to the provisions of Section 292.1 of the Eco¬ 
nomic Regulations, having, on December 10, 1948, filed a 
petition for leave to intervene in this proceeding; 

Pan American Airways, Inc., having, on February 14, 

1949, filed a memorandum in opposition to the aforesaid 
petition, which memorandum has been duly considered; 

The Board finding that: 

1. Seaboard & Western has not alleged any matter in¬ 
dicating that it has a substantial interest in the subject 
matter of this proceeding entitling it to intervene as a 
matter of right; 

186 2. The interest alleged by Seaboard & Western 
is that of a competitor for cargo, and while such 



168 


interest is insufficient to entitle it to intervene as a matter 
of light, it would be in the public interest to permit limited 
intervention in the determination of a final mail rate as a 
matter of discretion, because it would produce improved 
analyses with respect to any issues as to the extent, if any, 
to which cargo operations should be underwritten by 
“need” mail pay in the interest of the overall development 
and maintenance of a sound air transportation system; 

3. The intervention of Seaboard & Western in the de¬ 
termination of temporary rates would unduly delay such 
proceedings and, because of the limited issues involved, 
would not contribute materially to the proper determina¬ 
tion of temporary rates; 

IT IS ORDERED, That the petition of Seaboard & 
Western Airlines, Inc., for leave to intervene in this pro¬ 
ceeding be and it hereby is granted as a matter of discre¬ 
tion, such intervention to be limited to the final mail rate 
determination, and then only to such issues as relate to 
cargo operations and the extent, if any, to which such cargo 
operations should be underwritten with “need” mail pay. 

IT IS FURTHER ORDERED, That insofar as the peti¬ 
tion requests intervention in the determination of tem¬ 
porary mail rates, or for other purposes, it is hereby 
denied. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 


(SEAL) 
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187 Pan American World Airways System 
Chrysler Building, 135 East 42nd Street, 

New York 17, N. Y. 

Executive offices 

April 21, 1949 

Civil Aeronautics Board 
Washington 25, D. C. 

RE: Temporary Trans-Atlantic Mail Rates, 1946-8 
(Docket No. 1706) 

Dear Sirs: 

This is to advise you that Pan American Airways, Inc. 
has no objection to the temporary rates for the period 
January 1, 1946 through December 31, 1948 proposed by 
Order Serial No. E-2729, entered April 19, 1949 in the 
above proceeding. 

The consent of Pan American Airways, Inc. to the tem¬ 
porary rates so proposed does not imply, and is not to be 
deemed, an acquiescence in any of the matters set forth 
in the Statement of Tentative Findings and Conclusions 
referred to in the said Order Serial No. E-2729. 

It is respectfully requested that the matter of the tempo¬ 
rary rates proposed by the said Order Serial No. E-2729 
be set down for immediate hearing. 

A copy of this letter has been sent to the Postmaster 
General. 

. Very truly yours, 

A. M. Archibald 
A. M. Archibald 

Assistant Vice President 

AMA:JSK 
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188 Post Office Department 

Office of the Solicitor 
Washington 25, D. C. 

April 22, 1949. 

Mr. Francis W. Brown, 

Chief Examiner, 

Civil Aeronautics Board, 

Washington 25, D. C. 

Dear Mr. Brown: 

On April 21, 1949, this office received copies of the Civil 
Aeronautics Board’s Statements of Tentative Findings 
and Conclusions concerning the proposed mail rates for 
the Trans-Atlantic operations of Pan American Airways, 
Inc., and the proposed mail rates for American Overseas 
Airlines, Inc., for the period January 1,1946, to December 
31, 1948, inclusive. Simultaneously with the issuance of 
these statements, the Board issued Show Cause Orders to 
each carrier (Serial Nos. E-2728 and E-2731) proposing 
that the rates be fixed as permanent rates, and issued addi¬ 
tional Show Cause Orders to each carrier (Serial Nos. 
E-2729 and E-2732) proposing that the rates be fixed im¬ 
mediately as temporary rates. 

This office received an urgent request from counsel for 
Pan American, on April 21, 1949, asking that the Post¬ 
master General waive the additional procedural steps in 
the temporary rate proceeding in order that the proposed 
temporary rates for Pan American be made effective prior 
to April 30. In support of his request, counsel set forth the 
importance of having the temporary rate fixed prior to 
April 30, which is the final date for making valuations 
under the American Overseas-Pan American route transfer 
agreement. This office has also received a request from 
Public Counsel of the Civil Aeronautics Board that the 
waiver be applied to both Pan American and American 
Overseas temporary mail rate proceedings. In compliance 
with these requests and in compliance with the Board’s 
finding in its Order to Show Cause concerning the tempo- 
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rary rate proceeding that it is in the public interest to 
immediately place the proposed rates into effect as tem¬ 
porary rates, the Postmaster General will consent to a 
waiver of procedural steps. 

This waiver is made solely for the reasons hereinbefore 
set forth, and is limited to the Show Cause Orders Serial 
Nos. E-2729 and E-2732. It is not to be construed as a 
waiver of any of the rights of the Postmaster General to 
contest any or all of the issues which may be raised 

189 by the Board’s tentative statements in each of these 
proceedings and the rate proposed in each of the 

Show Cause Orders (Serial Nos. E-2728 and E-2731). 

Because of the short time within which to make an ex¬ 
amination of the Board’s tentative statements, it is re¬ 
quested that the time for filing notice of objections to Show 
Cause Orders Serial Nos. E-2728 and E-2731, if any should 
exist, be extended for an additional two-week period. 

Very truly yours, 

Frank J. Delany, 

Frank J. Delany, 

Solicitor. 

cc Mr. Howard C. Westwood 
Mr. John Slate 

• • • • 

190 Pan American Airways, Inc. 

Docket No. 1706 

Notice of Hearing 

In the matter of the compensation for the transportation 
of mail by aircraft, the facilities used and useful there¬ 
for, and the services connected therewith, of Pan 
American Airways, Inc., over its transatlantic opera¬ 
tions, Board Show Cause Order Serial No. E-2729. 
Notice is hereby given, pursuant to the provisions of 
the Civil Aeronautics Act of 1938, as amended, that hearing 
in the above-entitled proceeding is assigned to be held on 
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April 27,1949, at 9:30 a. m. (eastern daylight saving time), 
in Boom 1011, Temporary Building No. 5, 16th Street and 
Constitution Avenue, N. W., Washington, D. C., before 
Examiner Richard A. Walsh. 

Dated at Washington, D. C., April 22,1949. 

By the Civil Aeronautics Board: 

M. C. Mulligan 
Secretary 


(SEAL) 

• • • • 


Transcript of Hearing held April 27, 1949 at 9:30 A. M. 


194 Proceedings 

EXAMINER WALSH: Come to order, gentle¬ 
men. 

The hearing in this proceeding involves the matter of 
the compensation for transportation of mail by aircraft of 
Pan American Airways, Inc. over its trans-Atlantic opera¬ 
tions, Docket No. 1706, pursuant to Show Cause Order 
Serial No. E-2729. 

May I have the appearances, gentlemen? 

MR. SLATE: John H. Slate for Pan American Air¬ 
ways. 

MR. BATRUS: Frederick E. Batrus, for the Postmas¬ 
ter General. 

MR. LANDE: Allen C. Lande, Public Counsel. 

EXAMINER WALSH: Is public counsel ready to pro¬ 
ceed? 

MR. LANDE: Yes, Mr. Examiner. Public Counsel 
wishes to put in evidence a waiver and stipulation which 
has been signed by all parties to this proceeding waiving 
all procedural steps subsequent to public hearing and con¬ 
senting to immediate entry, without further notice at any 
time after such hearing, of a final order in this proceeding. 

Attention is called to the fact that a statement by Air 
Transport Examiner Victor Erickson was incorporated 
by reference in this stipulation. 
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Therefore, if the Examiner please, I would like to in¬ 
troduce this waiver and stipulation as Exhibit PC-1 and 
this statement which is incorporated by reference as Ex¬ 
hibit PC-1 Appendix A. 

EXAMINER WALSH: You would like to have these 
documents marked for identification and received in evi¬ 
dence? 

MR. LANDE: Yes, sir. 

195 EXAMINER WALSH: Is there any objection 
to the receipt in evidence of these documents? 

MR. SLATE: I have no objection, Mr. Examiner. I 
would like to make one statement for the record, however. 
The second paragraph of the stipulation refers to the entry 
of an order retroactive “to such date as the Board may 
determine.” 

In view of the orders to show cause in this proceeding, 
both the order under which we are now proceeding, and 
order E-2728 which proposes a final rate, it is my assump¬ 
tion that the date to which the final rate will be retroactive 
is January 1st, 1946, and it is with that understanding that 
I signed the stipulation. 

I might also say that our consent to this temporary rate, 
E-2729, is without prejudice to any position we wish to 
take as to the final rate. 

EXAMINER WALSH: The record will so show, Mr. 
Slate. 

MR. LANDE: Mr. Examiner, may I make a further 
statement? 

EXAMINER WALSH: Very well. 

MR. LANDE: Our stipulation incorporated by refer¬ 
ence all records issued by the Board in these proceedings. 
It is understood that the statement of tentative findings 
and conclusions dated and adopted April 19, 1949, Order 
Serial No. E-2728, is part of the record. 

However, in order to be very clear about it, I would like 
to introduce as Exhibit PC-2 the appendices 1 attached to 

I I through 8 appear immediately following the Statement of Tentative 

Findings and Conclusions, ante pp. -... 
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that order which was adopted by the Board, since onr pres¬ 
ent show cause order approximates the rates that 

196 were shown in the order to show cause for a final 
rate. 

MB. SLATE: You are offering the appendices ? 

MR. LANDE: Yes. 

MR. SLATE: Could we go off the record for a moment? 

EXAMINER WALSH: Off the record. 

(Discussion off the record.) 

EXAMINER WALSH: On the record. 

Do you wish to have this document marked for identifi¬ 
cation and received in evidence as Public Counsel’s Exhibit - 
No. 2? 

MR. LANDE: Yes. It is the appendix to the finding of 
tentative statements and conclusions. 

MR. SLATE: Mr. Examiner, I have no objection to the 
receipt in evidence of these appendices for the purpose of 
showing the basis on which the proposed temporary rate 
is founded. 

I would, of course, have an objection to the exhibit in 
connection with the final rate, and I assume that it is under¬ 
stood that my consent to its receipt in evidence is without 
prejudice to any position we may wish to take in connec¬ 
tion with the final rate. 

EXAMINER WALSH: I would like to clear up the 
matter of this serial number. 

MR. LANDE: This is the order to show cause for the 
final rate to which Exhibit 2 refers; the other was for the 
temporary rate. 

EXAMINER WALSH: I see. 

There being no objection to the receipt in evidence of 
the above-described documents, they will be received. 

197 (Public Counsel’s Exhibits Nos. PC-1 and PC-2, 
received in-evidence.) 

EXAMINER WALSH: Do you have anything, Mr. 
Batrus. 

MR. BATRUS: Yes, Mr. Examiner. On behalf of the 
Postmaster General we have signed the waiver find stipu- 
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' lation, Public Counsel’s Exhibit No. 1. We wish to make 
it clear on the record that that waiver is limited only to 
the Board’s show cause order E-2729, which is the show 
cause order providing for an amended temporary rate 
only. 

We do not waive any objections that we may have to the 
Board’s statement of tentative findings and conclusions 
or its show cause order proposing a permanent date, which 
is order Serial No. E-2728. 

EXAMINER WALSH: You have no objections to a 
final order being issued on the temporary rate ? 

MR. BATRUS: We have not, but we understand that 
all issues remain open. 

EXAMINER WALSH: That is right. Do you have a 
statement by the Postmaster General to submit? 

MR. BATRUS: No, sir. I have no statement. 

EXAMINER WALSH: Is there anything further, gen¬ 
tlemen ? 

(No response.) 

EXAMINER WALSH: If there is nothing further, the 
matter stands submitted to the Board for final order, and 
the hearing is closed. 

(Whereupon, at 9:55 o’clock a. m., the hearing on the 
above-entitled matter was closed.) 

• • * • 

198 Exhibit PC-1 for identification 

Received in evidence 4-27-49 
Docket No. 1706 

Waiver and Stipulations 

Pan American Airways, Inc., the Postmaster General 
and Public Counsel waive the prehearing conference, all 
further procedural steps subsequent to public hearing and 
consent to immediate entry, without further notice at any 
time after such hearing, of a final order in the above- 
entitled proceeding as proposed in the Order to Show 
Cause (Order Serial No. E-2729) amending the temporary 
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rate of mail compensation heretofore established for Pan 
American Airways, Inc., in its transatlantic operations. 

It is stipulated that this proceeding remain open pending 
entry herein of an order fixing a final rate or rates retro¬ 
active to such date as the Board may determine, which 
said final rate or rates may be higher or lower than the 
temporary rates fixed herein. 

It is further stipulated that the following documents be 
incorporated into the record of said proceeding: 
199 1. All required monthly, quarterly and annual 

reports filed by the carrier with the Board, together 
with all written communications between the Board and 
the carrier with respect to such reports. 

2. All official schedules filed by the carrier with the 
Board. 

3. All forms and reports required by the Post office 
Department to be filed by the carrier. 

4. The official mileage record of the Board establishing 
the airport-to-airport mileage between all points on the 
carrier ’s entire system. 

5. An expert statement prepared by Victor Erickson, 
Air Transport Examiner, International Rates Section, Eco¬ 
nomic Bureau, Civil Aeronautics Board, setting forth the 
basis for issuing a temporary rate in this proceeding. 

/s/ John H. Slate 

Pan American Airways, Inc. 

/s/ Frederick E. Batrus 

On behalf of the Postmaster General 
/s/ Allen C. Lande 
Public Counsel 

• • • • 


April 27,1949 
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lation, Public Counsel’s Exhibit No. 1. We wish to make 
it clear on the record that that waiver is limited only to 
the Board’s show cause order E-2729, which is the show 
cause order providing for an amended temporary rate 
only. 

We do not waive any objections that we may have to the 
Board’s statement of tentative findings and conclusions 
or its show cause order proposing a permanent date, which 
is order Serial No. E-2728. 

EXAMINER WALSH: You have no objections to a 
final order being issued on the temporary rate ? 

MR. BATRIJS: We have not, but we understand that 
all issues remain open. 

EXAMINER WALSH: That is right. Do you have a 
statement by the Postmaster General to submit? 

MR. BATRUS: No, sir. I have no statement. 

EXAMINER WALSH: Is there anything further, gen¬ 
tlemen ? 

(No response.) 

EXAMINER WALSH: If there is nothing further, the 
matter stands submitted to the Board for final order, and 
the hearing is closed. 

(Whereupon, at 9:55 o’clock a. m., the hearing on the 
above-entitled matter was closed.) 

• • • • 

198 Exhibit PC-1 for identification 

Received in evidence 4-27-49 
Docket No. 1706 

Waiver and Stipulations 

Pan American Airways, Inc., the Postmaster General 
and Public Counsel waive the prehearing conference, all 
further procedural steps subsequent to public hearing and 
consent to immediate entry, without further notice at any 
time after such hearing, of a final order in the above- 
entitled proceeding as proposed in the Order to Show 
Cause (Order Serial No. E-2729) amending the temporary 





176 


rate of mail compensation heretofore established for Pan 
American Airways, Inc., in its transatlantic operations. 

It is stipulated that this proceeding remain open pending 
entry herein of an order fixing a final rate or rates retro¬ 
active to such date as the Board may determine, which 
said final rate or rates may be higher or lower than the 
temporary rates fixed herein. 

It is further stipulated that the following documents be 
incorporated into the record of said proceeding: 
199 1. All required monthly, quarterly and annual 

reports filed by the carrier with the Board, together 
with all written communications between the Board and 
the carrier with respect to such reports. 

2. All official schedules filed by the carrier with the 
Board. 

3. All forms and reports required by the Post office 
Department to be filed by the carrier. 

4. The official mileage record of the Board establishing 
the airport-to-airport mileage between all points on the 
carrier’s entire system. 

5. An expert statement prepared by Victor Erickson, 
Air Transport Examiner, International Bates Section, Eco¬ 
nomic Bureau, Civil Aeronautics Board, setting forth the 
basis for issuing a temporary rate in this proceeding. 

/s/ John H. Slate 

Pan American Airways, Inc. 

/s/ Frederick E. Batrus 

On behalf of the Postmaster General 
/s/ Allen C. Lande 
Public Counsel 

• • • • 


April 27,1949 
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lation, Public Counsel’s Exhibit No. 1. We wish to make 
it clear on the record that that waiver is limited only to 
the Board’s show cause order E-2729, which is the show 
cause order providing for an amended temporary rate 
only. 

We do not waive any objections that we may have to the 
Board’s statement of tentative findings and conclusions 
or its show cause order proposing a permanent date, which 
is order Serial No. E-2728. 

EXAMINEE WALSH: You have no objections to a 
final order being issued on the temporary rate ? 

MR. BATRUS: We have not, but we understand that 
all issues remain open. 

EXAMINER WALSH: That is right. Do you have a 
statement by the Postmaster General to submit? 

MR. BATRUS: No, sir. I have no statement. 

EXAMINER WALSH: Is there anything further, gen¬ 
tlemen? 

(No response.) 

EXAMINER WALSH: If there is nothing further, the 
matter stands submitted to the Board for final order, and 
the hearing is closed. 

(Whereupon, at 9:55 o’clock a. m., the hearing on the 
above-entitled matter was closed.) 

• • • • 

198 Exhibit PC-1 for identification 

Received in evidence 4-27-49 
Docket No. 1706 

Waiver and Stipulations 

Pan American Airways, Inc., the Postmaster General 
and Public Counsel waive the prehearing conference, all 
further procedural steps subsequent to public hearing and 
consent to immediate entry, without further notice at any 
time after such hearing, of a final order in the above- 
entitled proceeding as proposed in the Order to Show 
Cause (Order Serial No. E-2729) amending the temporary 





rate of mail compensation heretofore established for Pan 
American Airways, Inc., in its transatlantic operations. 

It is stipulated that this proceeding remain open pending 
entry herein of an order fixing a final rate or rates retro¬ 
active to such date as the Board may determine, which 
said final rate or rates may be higher or lower than the 
temporary rates fixed herein. 

It is further stipulated that the following documents be 
incorporated into the record of said proceeding: 
199 1. All required monthly, quarterly and annual 

reports filed by the carrier with the Board, together 
with all written communications between the Board and 
the carrier with respect to such reports. 

2. All official schedules filed by the carrier with the 
Board. 

3. All forms and reports required by the Post office 
Department to be filed by the carrier. 

4. The official mileage record of the Board establishing 
the airport-to-airport mileage between all points on the 
carrier’s entire system. 

5. An expert statement prepared by Victor Erickson, 
Air Transport Examiner, International Bates Section, Eco¬ 
nomic Bureau, Civil Aeronautics Board, setting forth the 
basis for issuing a temporary rate in this proceeding. 

/s/ John H. Slate 

Pan American Airways, Inc. 

/s/ Frederick E. Batrus 

On behalf of the Postmaster General 
/s/ Allen C. Lande 
Public Counsel 


April 27,1949 
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200 APPENDIX A 

Public Counsel Ex. No. 1 
Received in evidence 4-27-49 

Statement of Mr. Victor Erickson 
Air Transport Examiner, International Rates Section 
Accounting and Rates Division, Civil Aeronautics Board 

There is pending before the Board a proposed merger 
agreement between Pan American Airways, Inc. and Amer¬ 
ican Overseas Airlines, Inc. under which the mail rates 
for the operations of the two carriers prior to December 
31, 1948 in effect on April 30, 1949 will, at least in part, 
determine the terms of settlement. At the time the agree¬ 
ment was entered into the parties had reasonable basis 
for assuming that final rates for American Overseas Air¬ 
lines ’, Inc. entire system and Pan American Airways’, 
Inc. transatlantic operations would be in effect on April 
30, 1949. Though show cause orders proposing final rates 
for these operations have been issued, because of technical 
difficulties it does not appear possible to place them in 
effect by April 30,1949. The temporary rates now in effect 
for these operations differ substantially from those pro¬ 
posed in the show cause order. In order to minimize the 
possible distortion in the settlement terms arising from 
the failure to have final rates in effect on April 30, 1949, 
it appears to be in the public interest to place the pro¬ 
posed final rates in effect as temporary rates by that date. 

/s/ Victor Erickson 

Air Transport Examiner 
4/27/49 

• • • • 
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217 Orders Serial Number E-2775 

Docket No. 1706 

Order Fixing and Determining the Fair and Reasonable 
Temporary Rate of Compensation for the 
Transportation of Mail by Aircraft 

The Board having on December 30, 1944 1 issued an 
order instituting a proceeding to fix and determine the fair 
and reasonable rates of mail compensation for the trans¬ 
atlantic operations of Pan American Airways, Inc. (here¬ 
inafter called Pan American); 

The Board having fixed a final mail rate for the oper¬ 
ations for the calendar year 1945 2 3 but having fixed no 
final mail rates for the period on and after January 1, 
1946; 

The Board having from time to time fixed temporary 
mail rates for Pan American’s transatlantic operations for 
the period on and after January 1,1946; 

(1946); Order Serial No. E-977 and Order Serial No. E-1896. 

218 Pan American and American Overseas Airlines, 
Inc., having on December 13, 1948 entered into an 

agreement for merger, which agreement is subject to ap¬ 
proval of the Board and with respect to which a proceed¬ 
ing is now pending; 4 the terms of the agreement requiring 
a determination of the relative asset values of the two 
parties as of December 31, 1948, which valuation depends 
in part on the mail rates, whether temporary or perma¬ 
nent, established by order of the Board on or before 
April 30, 1949 for operations prior to December 31, 1948; 

The Board having, after careful and full analysis, issued 
a Statement of Tentative Findings and Conclusions that 

1 Order Serial No. E-3377 as amended by Order Serial No. 4979. 

2 Order Serial No. E-612. 

3 Pan American Airways, Inc., Transatlantic Mail Rates, 7 CAB 605 


4 Docket No. 3589 et al. 
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Pan American’s final mail rate for the period January 1, 
1946 through December 31, 1948 should be 83.1 cents per 
revenue plane mile flown in scheduled passenger service 
and having issued an order to Pan American to show 
cause why the Board should not make final the findings 
and conclusions set forth in the statement, and upon the 
basis thereof fix the aforesaid rate as the final mail rate 
for this period. 5 6 

The Board having issued simultaneously therewith an 
order directing Pan American to show cause why the afore¬ 
said rate should not be fixed as the fair and reasonable 
temporary mail rate for its transatlantic operations for 
the period January 1, 1946 through December 31,1948 dur¬ 
ing the pendency of the proceeding fixing final mail rates 
for this period; 8 

No objection having been filed to the aforesaid tempo¬ 
rary mail rates, public hearing with respect thereto having 
been held on April 27,1949, and the parties having waived 
all further procedural steps subsequent to hearing short of 
a final order in the proceeding; 

219 The United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit having on April 27, 1949, 
on the motion of Seaboard & Western Airlines, Inc., issued 
a temporary restraining order restraining the Board from 
making mail rate increases for Pan American effective 
pending disposition of Seaboard & Western’s petition for 
a stay of the proceedings; 

The Board upon consideration of the record finding 
that: 

1. The present temporary mail rates for Pan Ameri¬ 
can’s transatlantic operations for the period January 1, 
1946 through December 31, 1948 provide mail compensa¬ 
tion which is approximately $12,780,000 less than that pro¬ 
vided by the rate of 83.1 cents per revenue plane mile 

5 Order Serial No. E-2728, issued April 19, 1949. 

6 Order Serial No. E-2729, issued April 19, 1949. 
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flown in scheduled passenger service which the Board after 
extensive analysis tentatively found to be the fair and 
reasonable final mail rate and is therefore substantially 
less than the final mail rate which is likely to be estab¬ 
lished for these operations. 7 

2. Pan American’s mail compensation for over three 
years has failed by a substantial amount to approximate 
the amount the Board has tentatively determined it is en¬ 
titled to receive under a final mail rate fixed in accord¬ 
ance with the statutory standards of Section 406 of the 
Civil Aeronautics Act of 1938, as amended. 

3. In the absence of increased temporary mail rates, 
payments approximating those tentatively found due 
under final mail rates may be delayed for a further period 

of time because the Statement of Tentative Findings 
220 and Conclusions proposing final mail rates for Pan 
American’s transatlantic operations for the period 
January 1, 1946, through December 31, 1948 raises sub¬ 
stantial and difficult questions of law and facts which may 
require an extended period to determine and the limited 
intervention granted Seaboard & Western Airlines, Inc., 8 
may further delay the proceeding. 

4. Substantial deficits in current mail payments con¬ 
tinued for a substantial period of time may tend to weaken 
a carrier’s financial position by forcing it to finance a sub¬ 
stantial mail receivable. 

5. To keep mail payments on as nearly a current basis 
as practicable will foster sounder economic conditions in 
air transportation and will better encourage and develop 
an air transportation system properly adapted to the pres¬ 
ent and future needs of the foreign and domestic com- 

7 The mail compensation received by Pan American for the period 
January 1, 1946 through December 31, 1948 under the temporary mail 
rates in effect approximates $11,852,000 compared to $24,635,000 mail 
compensation proposed for the same period in the aforesaid Statement 
of Tentative Findings and Conclusions. . 

8 Order Serial No. E-2730, issued April 19, 1949. 
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merce of the United States, of the Postal Service and of 
the national defense. 

6. Failure to have established by Board order on or 
before April 30,1949 a mail rate for the transatlantic oper¬ 
ations of Pan American prior to December 31, 1948 which 
closely approximates the mail rate due it for these oper¬ 
ations under the standards of the Act may result in dis¬ 
torting the bases of settlement under the proposed merger 
agreement, and a final mail rate cannot be established by 
that time. 

221 7. The immediate establishment by the Board of 

increased fair and reasonable temporary mail rates 
for Pan American’s transatlantic operations for the period 
January 1, 1946 through December 31,1948 is in the public 
interest and necessary and proper to carry put the pro¬ 
visions of the Civil Aeronautics Act and to exercise and 
perform the Board’s powers and duties under the Act, par¬ 
ticularly Sections 2, 205, 406, 408, 412, and 1001 thereof. 

8. The fair and reasonable temporary mail rates for 
Pan American’s transatlantic operations for the period 
January 1, 1946 through December 31, 1948 are the rates 
proposed for this period as final mail rates in the afore¬ 
said Statement of Tentative Findings and Conclusions and 
which are set forth in the order below. 

9. The effective date of this order should conform to 
the order of April 27, 1949 of the United States Court of 
Appeals for the District of Columbia Circuit restraining 
the Board from making mail rate increases for Pan Ameri¬ 
can effective prior to 4 p. m. Tuesday, May 3, 1949 or 
prior to any further extension of such order which may 
be entered by the Court. 

IT IS ORDERED, That the fair and reasonable tempo¬ 
rary rate of compensation to be paid Pan American for 
the period January 1, 1946 through December 31, 1948, 
inclusive, for the transportation of mail by aircraft, the 
facilities used and useful therefor, and the services con¬ 
nected therewith, between the points between which Pan 
American has been authorized to transport mail by its cer- 


\ 
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tificates of public convenience and necessity, authorizing 
operations to points in Bermuda, Europe, Africa and Asia 
via the Atlantic Ocean be, and hereby is, fixed and deter¬ 
mined to be as follows: 

222 For the period January 1, 1946 through December 
31, 1948 an amount® of $24,635,000 as follows: 

For each quarter of the calendar year 1946 $1,406,000 
For each quarter of the calendar year 1947 $1,681,500 
For each quarter of the calendar year 1948 $3,071,250 

The compensation fixed and determined shall be in¬ 
clusive of and not in addition to the mail compensation 
heretofore received by Fan American for mail trans¬ 
ported between the points between which Pan American 
has been authorized to transport mail by its certificates 
of convenience and necessity authorizing operations to 
points in Bermuda, Europe, Africa and Asia via the At¬ 
lantic Ocean, for the period January 1, 1946 through 
December 31,1948; 

IT IS FURTHER ORDERED, That this proceeding re¬ 
main open pending entry herein of an order fixing a final 
rate or rates for the period January 1, 1946 through De¬ 
cember 31, 1948, inclusive, which said final rate or rates 
may be higher or lower than the temporary rate fixed 
herein; 

IT IS FURTHER ORDERED, That this order shall not 
become effective until 4 p. m. Tuesday, May 3,1949, unless 
prior to that time the United States Court of Appeals 
for the District of Columbia Circuit enters an order fur¬ 
ther staying the effectiveness of this order, in which event 
this order shall not become effective until such further stay 
expires. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 

! . Secretary 

(SEAL) 

» This amount is equivalent to 83.1 cents per revenue plane mile flown 
in scheduled passenger service. 
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PAN AMERICAN WORLD AIRWAYS SYSTEM 
Chrysler Building, 135 East 42nd Street, 

New York 17, N. Y. 

Executive Offices 

January 21, 1949 

Francis W. Brown, Esq. 

Chief Examiner 
Civil Aeronautics Board 
Washington 25, D. C. 

Re: Transatlantic Rates from January 1,1946 


(Docket No. 1706) 

Dear Mr. Brown: 

Mr. John H. Slate has advised me that he was re¬ 
cently informed by members of the Board’s staff that 
Seaboard & Western Airlines some time ago filed a peti¬ 
tion for leave to intervene in the above proceeding. This 
information has been confirmed by the Board’s Docket 
Section. As I believe Mr. Slate has informed you, so far 
as we are aware a copy of this petition has not been 
served upon us as required by the Board’s regulations. 
We are taking steps to obtain a copy of the petition and 
intend to oppose it. The purpose of this letter is to 
advise you of our intentions in this regard and to submit 
that, in view of the apparent failure of service, no action 
should be taken by the Board until we have had an oppor¬ 
tunity to be heard. 

This letter should not be deemed to constitute a waiver 
of any defect in the filing and service of the petition re¬ 
ferred to. 

Very truly yours, 

/s/ Henry J. Friendly 
Henry J. Friendly 
Vice President and General Counsel 
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Fob the District of Columbia Circuit 


No. 10,242 


Seaboard & Western Airlines, Inc., 

Petitioner, 
vs. 

The Civil Aeronautics Board, 

Respondent 


Petition to Review Orders of the Civil Aeronautics Board 


BRIEF FOR PETITIONER 


JURISDICTION 

Petitioner has instituted this proceeding under Section 
1006 of the Civil Aeronautics Act of 1938 as amended (49 
U. S. C. sec. 401 et seq .; 52 Stat. 977, 54 Stat. 1233, 1235), 
and Section 10 of the Administrative Procedure Act (5 
TJ. S. C. sec. 1009(a); 60 Stat. 243). 
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STATEMENT OF THE CASE 

The Petitioner Seaboard and Western Airlines, Inc., re¬ 
ferred to hereafter as Seaboard, is a non-scheduled (Irregu¬ 
lar) air carrier engaging exclusively in the international 
air transportation of property pursuant to Letter of Regis¬ 
tration No. 13 issued by the Civil Aeronautics Board under 
Section 292.1 1 of the Board’s Economic Regulations (Pet. 
Br. No. 10,086, Supp. 47) * promulgated under Section 
416(b) (1) and (2) of the Civil Aeronautics Act (49 U. S. C. 
sec. 496(b)(1) and (2) (Supp. 52). 3 Both Pan American 
Airways, Inc. (hereafter referred to as Pan American) 
and American Overseas Airlines, Inc. (hereafter referred 
to as American Overseas) are scheduled air carriers en¬ 
gaging in international air transportation of persons, 
property and mail under certificates of public convenience 
and necessity issued pursuant to Section 401(a) (49 U. S. C. 
sec. 481(a) (Supp. 51). Pan American operates between 
points in the United States and points in Europe and be¬ 
yond; American Overseas operates between points in the 
United States and points in Europe. Seaboard, under its 
authority, operates between points in the United States, 


1 Effective July 1, 1949 the numbering of the sections of the Board’s 
regulations was changed. Section 292.1 becomes Section 291.2. See 14 
Fed. Beg. 4347. 

2 Relevant statutes and regulations are collected in Petitioner Sea¬ 
board’s brief in No. 10,086, which raises similar issues with respect to 
the mail rate of Transcontinental and Western Air Inc. That case is 
pending before this court and it is expected that this case and the TWA 
case will be argued at the same time. References to such statutes therein 
will be identified by the designation “Pet. Br. No. 10,086, Supp.” Addi¬ 
tional statutes and regulations not reprinted there but collected herein 
will be identified as simply “Supp.” 

8 Petitioner Seaboard, on July 17, 1947, filed with the respondent 
Board an application for a certificate of public convenience and necessity 
to engage in the international transportation of property pursuant to 
Section 401 (a) of the Act (49 U. S. C. sec. 481(a); Supp. 51) on a 
demand basis and without limitation as to regularity or frequency. T h is 
application is now pending. 
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and points in Europe and beyond. Since all three carriers 
operate and transport property between many identical 
points under their respective authorizations, they are in 
direct competition with one another. 

Under Section 406(a) and (b) of the Act (49 U. S. C. sec. 
486(a) and (b)) (Pet. Br. No. 10,086, Supp. 39) Pan Ameri¬ 
can and American Overseas are entitled to and do in fact 
receive government subsidy to support their operations. 
Seaboard receives no subsidy of any kind and is dependent 
entirely on its commercial revenues for economic survival. 
By that section the Board is authorized, upon its own initia¬ 
tive, or on petition of the Postmaster General or “an air 
carrier”, after notice and hearing ^to fix fair and reasonable- 
air mail rates for holders of certificate^ authorizing the air 
transportation of mail. The Board is directed to establish 
these rates for “the transportation of mail by aircraft”, 
“the facilities used and useful therefor”, and “the services 
connected therewith”. In fixing such rates - the Board is 
required to take into consideration certain rate-making ele¬ 
ments or factors, specified therein, and rates so fixed and 
determined are directed to be paid by the Postmaster Gen¬ 
eral from appropriations for the transportation of mail by 
aircraft. The Act contains no provision in terms authoriz¬ 
ing the fixing of “temporary” rates. (See Resp. Br. No. 
10,086, ft. note 4, p. 2). 

By orders dated December 16, 1946 (American Overseas 
Airlines, Mail Rate, 7 C. A. B. 623 (1946), and Pan Ameri¬ 
can Airways, Inc., Trans-Atlantic Mail Rate, 7 C. A. B. 
605 (1946)), the Board fixed “temporary” international air 
mail rates for Pan American and American Overseas, for 
the period on and after January 1,1946, at 75 cents per mail 
ton mile. By orders Serial Nos. E-883 dated October 16, 
1947, and E-977, dated November 12, 1947, temporary mail 
pay for the past period January 1, 1946 through June 30, 
1947, was increased. Pan American was awarded $4,229,- 
000 as a lump sum temporary rate and American Overseas 
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was awarded $3,137,000. By the same orders, temporary 
mail rates for the period after July 1, 1947, of 75 cents 
per mail ton mile were fixed for each carrier between the 
United States and European gateways, and 35 cents per 
airplane mile for other segments of their route. By orders 
Serial Nos. E-1S95 and E-1896 dated August 25,1948, ‘‘tem¬ 
porary” mail rates for both carriers for the period after 
December 31, 1947 were increased to 60 cents per airplane 
mile.* 

Seaboard, on January 6, 1949, in the case of American 
Overseas (Jt. App. 27, 87) and on December 10,1948, in the 
case of Pan American (Jt. App. 100, 167), recognizing the 
likelihood of efforts to obtain mail pay increases for these 
carriers, petitioned for leave to intervene in the air mail 
rate proceedings of each. Each petition alleged that Sea¬ 
board had a substantial interest in the subject matter of 
the proceeding; that its property and financial interests 
were not adequately represented by existing parties to the 
proceeding; and that its intervention would not unduly 
broaden the issues or delay the proceedings. In addition, 
each petition for intervention contained detailed allegations 
supporting the claim of substantial interest. 

Subsequent thereto, by Orders to Show Cause, accom¬ 
panied by statements of “Tentative Findings and Conclu¬ 
sions”, dated April 19, 1949, (Serial Nos. 2731, 2728) the 
Board, on its own initiative, proposed to further increase 
airmail rates of both Pan American and American Over¬ 
seas for the entire period during which their prior tempo¬ 
rary rates were in effect (January 1, 1946 — December 31, 
1948), and to fix such increased rates as the “permanent” 
rates for that period (Jt. App. 83, 164). Accompanying 
Orders directed Pan American and American Overseas to 
Show Cause (Orders Serial Nos. 2732, 2729) why the pro- 


4 Mail pay paid on an airplane mile basis, unlike a rate paid per ton- 
mile of mail, bears no relation to the amount of Trmq carried. 
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posed “permanent” increased rates should not be “imme¬ 
diately” fixed and determined “in the public interest” as 
the “temporary” rates for each (Jt. App. 84,165). At the 
same time, by Orders Serial Nos. E-2733 (Jt. App. 87) and 
E-2730 (Jt. App. 167), the Board denied Seaboard's peti¬ 
tions for intervention so far as each “requests intervention 
in the determination of temporary mail rates,” but granted 
intervention “as a matter of discretion . . . limited to the 
final mail rate determination, and then only to such issues 
as relate to cargo operations and the extent, if any, to which 
such cargo operations should be underwritten with ‘need’ 
mail pay.” Each order of denial made the following identi¬ 
cal findings: 

“1. Seaboard and Western has not alleged any mat¬ 
ter indicating that it has a substantial interest in 
the subject matter of this proceeding entitling it to in- 
ervene as a matter of right; 

“2. The interest alleged by Seaboard and Western is 
that of a competitor for cargo, and while such interest 
is insufficient to entitle it to intervene as a matter of 
right, it would be in the public interest, to permit limi¬ 
ted intervention in the determination of a final mail 
rate as a matter of discretion, because it would produce 
improved analyses with respect to any issues as to the 
extent, if any, to which cargo operations should he un¬ 
derwritten hy ‘need’ mail pay in the interest of the 
overall development and maintenance of a sound air 
transportation system; 

“3. The intervention of Seaboard and Western in the 
determination of temporary rates would unduly delay 
such proceedings, and, because of the limited issues in¬ 
volved, would not contribute materially to the proper 
determination of temporary rates.” 

On Friday, April 22, 1949 the Board issued a “Notice of 
Hearing” to be held April 27, 1949 (Jt. App. 171) on Show 
Cause Order Serial No. 2729 (Pan American temporary 
rate) and on April 25, 1949 issued a similar “Notice of 
Hearing” to be held April 27, 1949 (Jt. App. 88) on Order 
Serial No. E-2732 (American Overseas temporary rate). 
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Petitioner Seaboard received no formal notice of either 
hearing. 

On April 27, 1949 in the case of both American Overseas 
(Jt. App. 89) and Pan American (Jt. App. 172), the per¬ 
functory hearings so set were held and the Board thereafter 
on April 29, 1949 issued its final orders fixing the increased 
“temporary” rates in the identical amounts as were pro¬ 
posed in the show cause orders. (Order Serial No. E-2776, 
Jt. App. 95; Order Serial No. E-2775, Jt. App. 178), On 
April 27, 1949 petitioner Seaboard filed its Petition for 
Review (Jt. App. la) of the orders denying intervention in 
the temporary rate proceedings and granting limited inter¬ 
vention in the permanent rate proceedings and granting 
limited intervention in the permanent rate proceeding. By 
motion granted by this Court on June 1, 1949 petitioner 
was permitted to amend its petition to include a review of 
the orders fixing temporary rates. 

Order Serial No. E-2776 awarded to American Overseas 
as “temporary” mail compensation for the period January 
1, 1946 through December 31, 1948 the sum of $10,146,000, 
or an increase of approximately $2,356,900 over the amount 
theretofore received by American Overseas under the vari¬ 
ous temporary mail rates previously in effect for the same 
period (Jt. App. 97). Order Serial No. 2775 awarded to 
Pan American the sum of $24,635,000 as “temporary” mail 
pay for the same period — an increase of approximately 
$12,783,000 over the amounts previously received by Pan 
American for the same period on a “temporay” basis (Jt. 
App. 180). There is presently pending before this Court a 
separate Petition for Review filed by Seaboard (No. 10,086) 
from an order of the Civil Aeronautics Board relating to 
the award of “temporary” international mail pay to Trans¬ 
continental and Western Air Inc. (TWA). The present 
Petition differs from No. 10,086 in the following respects: 

1. In that case intervention in the entire mail rate 
proceeding in both its temporary and permanent as¬ 
pects was denied Seaboard completely and categori- 
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cally although “without prejudice to its rights to renew 
the petition upon the issuance by the Board of a show 
cause order proposing a “final” (permanent) mail rate 
(Jt. App. No. 10,086, p. 87). In the present case the 
Board denied participation in the “temporary” rate 
proceedings but granted limited intervention with re¬ 
spect to the fixing of a “final” (permanent) rate. 

2. In the present case the Petition for Review is 
addressed to the orders fixing and determining the 
“temporary” rates, as well as to the orders denying 
leave of Seaboard to intervene. 

In the TWA case only the order denying intervention 
is raised for review. 

It is expected that No. 10,086 and the instant case will be 
heard together by this Court and it is therefore requested 
that Petitioner’s brief in No. 10,086 be considered incor¬ 
porated herein without specific reference, and that the pres¬ 
ent brief be considered, in part, as additional and comple¬ 
mentary to the other. 

Prior to respondent’s adoption of the “temporary” rate 
technique a carrier was required to accept a proposed 
permanent rate, or if it contested the proposed rate, to go 
through an administrative hearing culminating in a final 
permanent rate order, before receiving mail pay in accord¬ 
ance with the new rate. When the temporary rate tech¬ 
nique was adopted, a temporary or tentative rate, sub¬ 
stantially less than the probable permanent rate, was 
fixed and paid the carrier could thereafter accept a 
later issued proposed permanent rate or could contest 
the matter if it chose to do so. Temporary rates were 
originally granted only for a new operation or when 
the carrier’s financial condition was so critical (see 
Resp. Br. No. 10,086, ft. note 4, p. 2) that it was essential 
for it to receive in advance some part of the mail pay to 
which it would later be entitled at the close of a permanent 
mail rate proceeding. More recently respondent has fur¬ 
ther liberalized its policy so as to advance to a carrier 
under “temporary” rate orders, and without regard to a 
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carrier’s financial condition, the entire amount of mail pay 
to which respondent believes the carrier will ultimately be 
entitled under permanent rates. (See orders fixing tempo¬ 
rary rates in the proceedings below, Jt. App. 95,178). The 
carriers then may still contest the proposed permanent 
rate order in efforts to prove that they are entitled to even 
more mail pay, having already been advanced the entire 
amount to which respondent believes they will ultimately be 
entitled. Thus Pan American and American Overseas 
have both already been paid all of the mail pay which re¬ 
spondent believes they are entitled to for the period in¬ 
volved. 

STATUTES AND REGULATION INVOLVED 

Applicable sections of the Civil Aeronautics Act (52 
Stat. 973 ; 49 U. S. C. sec. 401 et seq.) and the Board’s regu¬ 
lations are set forth as a supplement to petitioner’s brief 
in No. 10,086. Other relevant sections of the Act are re¬ 
printed as a supplement to this brief. 

QUESTIONS PRESENTED 

(1) Whether the Court has jurisdiction to review the 
Board’s orders: 

(a) Whether an administrative order denying 
intervention as of right is a final, deter¬ 
minative order subject to review. 

(b) Whether in any event an administrative 
order denying intervention is reviewable 
as an incident to review of another ad¬ 
mittedly final order entered in the same 
proceedings. 

(2) Whether petitioner had a right to intervene in 
proceedings under the Civil Aeronautics Act for 
the establishment of air mail rates: 

(a) Whether the Act requires the Board in fix¬ 
ing such rates to consider factors in which 
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the petitioner has a substantial private and 
public interest. 

(b) Whether it is necessary that a petition for 
intervention as of right allege an adequate 
legal basis for intervention, and if so, 
whether the petitions here comply with 
this requirement. 

(c) Whether a right to intervene exists with 
respect to both the “ temporary ” and 
* ‘ final ’ ’ rate proceedings. 

(d) Whether the limitations imposed upon peti¬ 
tioner’s intervention in the “final” rate 
proceedings are valid. 

(3) Whether the Board abused whatever discretion 
it had in denying Seaboard’s participation in the 
“temporary” rate proceedings. 

(4) Whether the temporary rate orders are invalid 
on grounds other than that of Respondent’s de¬ 
nial of intervention. 

SUMMARY OF ARGUMENT 

An administrative order denying intervention as of 
right, or unlawfully limiting the extent of such interven¬ 
tion is a final, appealable order, not a mere preliminary or 
procedural step. In any event the intervention orders in 
these cases are reviewab’le as an incident to the “final” 
rate orders to which this petition is also addressed. 

Petitioner had a statutory right to intervene in the 
Board’s mail rate proceedings. The Act can only be 
construed to require of the Board that in rate-making 
proceedings it consider the effects of its action upon di¬ 
rectly competing carriers like the petitioner who is part 
of the national air transportation system regulated under 
the Act, and upon the air transportation industry as a 
whole of which petitioner is a representative. The ele¬ 
ments which the Board must weigh in determining the 
effect on Seaboard and the national transportation sys¬ 
tem are, therefore, those in which Seaboard has a legiti- 
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mate, substantial interest. Under well-established rules 
of law it thus had a right to intervene. Where a statutory 
right to intervene exists, it is at most only necessary to 
determine whether the application for intervention states 
in general terms the nature of the applicant’s interest in 
the proceedings. The petitions for intervention were ade¬ 
quate here. Moreover, the right to intervene is guaran¬ 
teed in all rate proceedings whether designated ‘‘tem¬ 
porary” or “final” since the interests of Seaboard in both, 
the effects on Seaboard of both, and the factors the Board 
is duty bound to consider in each, are identical. Finally, 
the restrictions imposed upon Seaboard’s intervention in 
the “final” rate proceedings are invalid since the scope 
of the necessary issues the Board must consider and in 
which Seaboard has an interest is broader than the limited 
issues to which Seaboard has been confined. 

Even if the Act does not extend to Seaboard the right 
to intervene, the Board abused its discretion in denying 
Seaboard’s application for intervention in the “tempo¬ 
rary” rate proceedings. 

ARGUMENT 

I. The Court Has Jurisdiction to Review the Orders to 
Which the Petition Is Addressed. 

A. Where a statute grants full intervention as of right, 
an administrative order denying intervention, or 
permitting only a qualified participation, is a defini¬ 
tive, determinative order subject to judicial review. 

The claim of the Petitioner, developed in detail here¬ 
after, is that the order of the Board disallowing inter¬ 
vention in the “temporary” rate proceedings and granting 
only limited intervention in the “final” rate proceedings 
is in violation of Petitioner’s statutory right to inter¬ 
vention in both proceedings. If this contention is valid, 
these orders are reviewable independent of either the exist¬ 
ence of any further orders in later stages of the proceed- 
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ing or of an appeal from such further orders. * Alston 
Coal Co. v. Federal Power Commission, 137 F. 2d 740 
(CCA 10, 1943); Qkin v. Securities and Exchange Com¬ 
mission, 143 F. 2d 960, 961 (CCA 2, 1944); Federal Com¬ 
munications Commission v. National Broadcasting Co., 319 
U. S. 239, 247 (1943); cf. L. B. Wilson Inc. v. Federal 
Communications Commission, 170 F. 2d 793 (App. D. C. 
1948). In the Alston case, supra, the court said (p. 741): “It 
is a well-settled principle of law that where intervention is a 
matter of right, an order denying the right to intervene is a 
final, appealable order.” While it is true that in the 
National Broadcasting case; supra, on which the court in 
the Alston case in part relied, there was an appeal from 
both an order of the Commission excluding an applicant 
from participation in a hearing as well as an appeal from 
a final license order entered without his participation, the 
court apparently did not premise its right to review the 
intervention order on the presence of the license order 
before it. Its single manifest concern with its right to hear 
the appeal from the order denying intervention was ex¬ 
pressed in terms which are pointedly applicable here (p. 
246): “It would be anomalous if one entitled to be heard 
before the Commission should be denied the right of appeal 
from an order made without hearing. We think the Act 
does not preclude such appeal.” 

Cases involving administrative orders which constitute 
“a mere step in procedure” before the particular agency 
or “preparation for possible action in some proceeding 
which may be instituted in the future ... if amd when oc¬ 
casion for action shall arise,” ( United States v. Los An¬ 
geles & Salt Lake R. R. Co., 273 U. S. 299, 310 (1927)) are 
patently not in point. 5 


0 See e. g. Federal Power Commission V. Metropolitan Edison Co., 304 
U. S. 375, 384 (1938). Orders were those of Federal Power Commission 
fixing a hearing and requiring respondent corporation to appear with 
certain documents. A further, and probably controlling, reason for the 
Court’s holding that these orders were not reviewable was (p. 386) that 
since the orders were not self-executing but could be enforced only upon 
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The orders on intervention here were entered simulta¬ 
neously with the show cause orders proposing to establish 
“temporary” rates — rates which became fixed and effec¬ 
tive a few days later after pro forma hearings in which 
only the particular* air carriers w T ere allowed to partici¬ 
pate ; and the intervention orders were entered many 
months after intervention had been requested of the 
Board. It is no secret that the amounts to be paid were 
in truth “fixed” with the issuance of the show cause orders 
on April 19, that any deviation from that amount in the 
later final rate orders would be remarkable for its novelty. 
No air carrier could seriously object to receiving an “ad¬ 
vance” from the government under circumstances in which 
the carrier is in no way bound and may reserve all of his 
objections until a later proceeding. The carrier is obvi¬ 
ously better off it it has all or substantially all of the money 
in its possession at the time when it is litigating its con¬ 
tention that it is entitled to even more. The hearing in 
name only w T as set for a later date simply to give some 
semblance of compliance with assumed regulatory and stat¬ 
utory requirements. The “hearing” was in fact a virtual 
nullity held for the purpose of enabling the parties to 
waive normal procedural requirements.® Plainly, by deny- 


application by the Commission to the court, the respondent would there¬ 
after have full opportunity to contest their validity. Aluminum Co. of 
America v. Federal Power Commission, 130 F. 2d 445 (App. D. C., 1942) 
(Order denying petition for service of a trial examiner’s report); Mal¬ 
lory Coal Co. v. National Bituminous Coal Commission, 99 F. 2d 399, 
404 (App. D. C., 1938). 

Order of Bituminous Coal Commission directing that the individual 
cost returns filed by producers of coal be made available for inspection. 
Another, and perhaps principal basis for this decision is, as the court 
determined (pp. 405-406) that the statute did not require a hearing, and 
the fact the Commission had entered the orders after full hearing which 
it was under no duty to hold, did not make the orders reviewable. 

6 The rate orders contain the following finding: “No objection having 
been filed to the aforesaid temporary mail rates, public hearing with 
respect thereto having been held on April 27, 1949, and the parties hav¬ 
ing waived all further procedural steps subsequent to hearing short of a 
final order in the proceding.” (Jt. App. 96, 179). 
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ing intervention on April 19, the Board was not clearing 
the procedural decks preliminary to a future battle on 
the merits, for to all practical purposes at that precise 
point the fight was over, the victory was won, the rates 
were set. Under these circumstances it is disingenuous 
for the Board to assert that the order denying intervention 
was simply a “preliminary” order. As the court said in 
Charles Noeding Trucking Co. v. United States, 29 F. Supp. 
537 (NJ, 1939) in determining what was an appealable 
adminstrative order (quoting from Powell v. United 
States, 300 U. S. 276, 285 (1937)): “. . . overemphasis 
upon the mere form of the order may not be permitted to 
obscure its purpose and effect.” The cases, cited, supra, 
which hold that an order denying intervention is appeal- 
able by itself as a definitive, determinative order doubt¬ 
lessly recognize that “the ultimate test of reviewability is 
not to be found in an over-refined technique ...” Columbia 
Broadcasting System v. United States, 316 U. S. 407, 425 
(1942); cf. American Sumatra Tobacco Corp. v. Securities 
and Exchange Commission, 93 F. 2d 236 (App. D. C., 1937); 
Aluminum Co. of America v. Federal Power Commission, 
supra, pp. 450,451. 

The decision of this Court in Sykes v. Jermy Wren Co., 
78 F. 2d 729 (App. D. C., 1935) (cert. den. 296 U. S. 624 
(1935)) is not a bar to the appealability of the intervention 
orders here. It was there held that an existing radio li¬ 
censee who had been denied intervention in a hearing on 
the grant of a license to another, could not obtain an in¬ 
junction against the grant to such other licensee since 
other sections of the statute provided for a different and 
exclusive remedy after the entire license proceedings w T ere 
terminated. There was, however, no appeal from the order 
denying intervention, nor, more importantly, does it appear 
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that the Court assumed that the applicant had a right to 
intervene in the proceedings. 7 

B. In any event, this Court has jurisdiction to review 
the intervention orders, since the petition is also 
addressed to the final orders establishing “tempo¬ 
rary” rates. 

In its brief in No. 10,086 (p. 12), respondent has in ef¬ 
fect conceded that its orders establishing “temporary” 
rates are “final” for review purposes, and that if a peti¬ 
tioner seeks review of an order denying intervention it may 
properly do so if it has “challenged the order increasing 
[the] rate of compensation.” The Board could conceiv¬ 
ably adopt no other position on the final nature of the rate 
orders since the funds awarded thereunder have already 
been paid, and both Pan American and American Overseas 
are presumably utilizing these funds in their operations, 
possibly to the detriment of the Petitioner. While the 
rates may be “temporary” it is nonetheless clear that the 
orders are final. 8 These orders have been challenged here. 

7 In Standard Airlines v. Civil Aeronautics Board (App. D. C., May 2, 
1949), this Court has entertained a petition for review of an “interlocu¬ 
tory order” of the Board under the same provision of the Act as this 
petition is instituted, suspending a Letter of Registration issued to an 
“Irregular” carrier pending a hearing by the Board on a final revoca¬ 
tion order. 

8 In Braniff Airways Inc . v. Civil Aeronautics Board, 147 F. 2d 152 
(App. D. C., 1945) there was a petition to review an order of the Board 
granting to Essair Inc. a certificate of temporary authority to engage 
in air transportation over a certain route under section 401(d) (2). The 
Board denied the application of petitioner Braniff for similar route 
authority but the appeal does not appear to be from this denial. It was 
assumed by this Court that the issuance of the certificate for a tempo¬ 
rary route was a final order for purposes of review. In Pan Ameri¬ 
can Airways Co. v. Civil Aeronautics Board, 121 F. 2d 810, (CCA 2, 
1941), petitioner had been allowed to intervene in hearings on American 
Export’s application for both permanent and temporary route certifi¬ 
cates. Only temporary certificates had finally been issued to American 
Export, and the appeal was, in part, from these orders. It was simi¬ 
larly assumed by the Court that such temporary route orders were final 
for review purposes. See also Standard Airlines, Inc. V. Civil Aero¬ 
nautics Board (App. D. C., decided May 2, 1949). 
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In these circumstances, the intervention orders are review- 
able as an incident to the review of the final rate orders. 
Aluminum Company of America v. Federal Power Com¬ 
mission, 130 F. 2d 445 (App. D. C., 1942).° Further, even if 
the Board’s orders fixing the temporary rates can be found 
to be reasonable and therefore otherwise “right” and sus¬ 
tainable, denying intervention where it exists as of right 
per se renders such rate orders wrong and reversible. 
L. B. Wilson Inc. v. Federal Communications Commission, 
170 F. 2d 793, 806-807 (App. D. C., 1948). 


* In its brief in No. 10,086 (pp. 11-12), respondent’s argument that 
the intervention orders are moot and therefore not justiciable seems 
predicated entirely on the fact that in that case the rate orders were not 
appealed from and therefore “petitioner’s right to have participated in 
that portion of the proceeding in which the temporary rate was fixed 
fan have no effect upon the rate already determined since that rate 
stands unchallenged.” This theory of mootness can have no application 
here where the rate orders have been challenged on this petition. But 
if respondent’s contention that the rate orders are moot rests on the addi¬ 
tional implied ground that payment has already been made and an 
accomplished fact, it need only be stated that if the Board’s repeatedly 
asserted claim that it has authority to revise temporary rates “higher 
or lower” and to maintain continuing jurisdiction over the proceedings 
for that purpose (Jt. App. 100, 182) is valid, mootness is non-support- 
able on this premise as well. If the Court determines that petitioner 
should have been permitted to intervene, the Board by its own admis¬ 
sion is authorized to restore the parties to the status quo existing at 
the beginning of the entire proceedings. Even if it had no such author¬ 
ization, the Court could restore the status quo, for the power of Courts 
to review administrative orders cannot be defeated because such orders 
have been executed or complied with. South Carolina Public Service 
Authority v. Federal Power Commission, 170 F. 2d 948, 952 (CCA 4, 
1948). In any event, since the appeal here is from final orders fixing 
temporary rates this Court may, in determining whether the case is 
actually moot or not, consider the need for an opinion on the right of 
Petitioner to intervene in similar future proceedings, to serve as a guide 
for later action of the Board. Southern Pacific Terminal Co. V. Inter¬ 
state Commerce Commission, 219 U. S. 498 (1911); Gay Union Corpo¬ 
ration v. Wallace, 112 F. 2d 192 (App. D. C., 1940) (Cert. den. 310 U. S. 
647 (1940)). 
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n. Petitioner Had a Right to Intervene in Proceedings 
Fixing and Determining a Mail Rate. 

A. A right to intervene exists in administrative pro¬ 
ceedings where a regulatory statute requires the 
agency to weigh and consider the competitive or 
other consequences of its order upon the person 
seeking to intervene and upon the industry the regu¬ 
latory statute was designed to control. 

The right of persons to participate as parties in admin¬ 
istrative proceedings need not be guaranteed in express 
terms in the operative statute, nor need the kind of persons 
permitted intervention nor the issues they may raise on 
intervention be spelled out. It is sufficient if the right of 
intervention can be “found within the four corners” 
of the statute. Alston Coal Co. v. Federal Power 
Commission, 137 F. 2d 740, 741-742 (CCA 10, 1943). In 
determining what is the real test of intervention within 
the framework of a particular statute, cases involving the 
right under a “person aggrieved”, or “party in interest”, 
or similar review provision are relevant since “the inter¬ 
est necessary to maintain court review has been regarded 
as at least as great as, if not greater than that necessary 
to participate in proceedings before the agency.” W. R. 
Grace & Co. v. Civil Aeronautics Board, 154 F. 2d 271, 
281 (CCA 2,1946). 10 

In Alton Railroad Co. v. United States, 315 U. S. 15 
(1942) the court had before it an appeal by seventy-one 
railroads as alleged “parties in interest” from an order of 
the Interstate Commerce Commission granting a certificate 
of public convenience and necessity to a motor vehicle car¬ 
rier under the Motor Carriers Act of 1935. In holding 


10 The applicability of the “standing to sue” cases is conceded by the 
Board in its brief in No. 10,086, p. 19; ftn. 19; p. 25. At the latter page 
it is stated: “Respondent has no quarrel with the doctrine . . . that per¬ 
sons entitled to obtain review of Board orders also are entitled to par¬ 
ticipate in the proceedings in which those orders are formulated.” 
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that the railroads were sufficiently interested parties to 
prosecute the appeal, the Court said (p. 436): “They 
clearly have a stake as carriers in the transportation situa¬ 
tion which the order of the Commission affected. They are 
competitors of [the motor carrier ] for automobile traffic in 
territory served by him. They are transportation agencies 
directly affected by competition with the motor transport 
industry which prior to the Motor Carrier Act had proved 
destructive . . . They are members of the national trans¬ 
portation system ...” In Flying Tiger Line Inc. v. 
Atcheson T. & S. F. Ry. Co., 75 F. Supp. 188 (S. D. Calif., 
1947) an action was commenced under the Civil Aeronau¬ 
tics Act (49 U. S. C. sec. 647(a)) by common carriers by 
air against a railroad company and its air carrier subsidi¬ 
ary to restrain the unauthorized air carriage of property 
by the subsidiary. The defendants contended that plain¬ 
tiffs were not parties sufficiently interested to maintain the 
suit because they possessed only Letters of Registration 
and not a certificate of public convenience and necessity, 
under the Act. In rejecting this contention, the Court de¬ 
fined the nature of the “interest” which authorizes a suit 
under acts of this nature (and therefore the right to inter¬ 
vene) (pp. 193,194): 

“The tests to be applied in determining who or what 
is a party in interest as announced to date by the 
Supreme Court, are whether or not a party has a clear 
legal right which will be directly affected, such as the 
legal right to enjoyment of his real property ... or 
whether or not the parties stand in a competitive rela¬ 
tionship to one another so that the threatened acts of 
a defendant will directly and seriously affect a plain¬ 
tiff by changing the transportation system. The test is 
. not whether or not the plaintiff possesses a certificate 
of public convenience and necessity, although that may 
give a party a clear legal right in certain circumstances 
which would be an additional reason for regarding 
them as a party in interest ... By the Letters of 
Registration the plaintiffs become an authorized part 
of the national air transportation system of the nation, 
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which was referred to in the Alton Railroad case as one 
of the tests, and which nnder section 402 of Title 49 
was the declared purpose of Congress to foster and 
regulate. And by the Letters of Registration the 
plaintiffs have a legal right to operate under its terms 
and limits as non-certificated cargo carriers . . . [The] 
plaintiffs and defendants do occupy a competitive rela¬ 
tionship towards each other for the transportation of 
cargo by air in much the same territory.’ 9 

This court itself has had occasion to prescribe the factors 
to be considered in determining the right of a third party to 
intervene, in a strikingly similar situation, in Clarksburg- 
Columbus Short Route Bridge Co. v. Woodring, S9 F. 2d 
788 (CADC, 1937) (revsd. on other grounds i.e. because 
moot, and remanded 302 U. S. 058 (1937)). This was an 
appeal from a decree seeking to restrain the Secretary of 
War from continuing in effect an order, established under 
33 U. S. C. sec. 494, fixing and reducing the toll charges of 
the Parkersburg bridge without an opportunity to plaintiff, 
a competing bridge in the same area, to be heard. In hold¬ 
ing the rate order invalid, and the denial of participation 
by the plaintiff in the hearing to be in error because the 
powers of the Secretary constituted a “close analogy” to 
the rate making powers of the Interstate Commerce Com¬ 
mission, this Court stated: 

“In the present situation, considering the sharp 
competitive conditions existing between the two com¬ 
panies here involved, it was impossible for the Secre¬ 
tary to arrive at a decision fixing ‘just and reasonable' 
tolls in the absence of complete and full testimony as to 
all the conditions bearing upon the rights of these re¬ 
spective parties.” 

The Court concluded that while the Act vests broad powers 
in the Secretary to fix just and reasonable rates: 

“. . . this does not vest in the Secretary arbitrary 
power to fix toll rates without giving parties affected 
thereby an opportunity to be heard, nor does it relieve 
the Secretary from considering such important matters 
as the competitive rights of complaining parties, their 
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right to a full hearing, and all matters 'proper to be 
taken into consideration in fixing rates.” 11 

See also Western Pacific California Rd. Co. v. Southern Pa¬ 
cific Co., 284 U. S. 47 (1931); Federal Communications Com¬ 
mission v. National Broadcasting Co. Inc. (KOA), 319 U. S. 
239 (1943); Associated Industries of New York Stale v. 
Ickes, 134 F. 2d 694 (CCA 2, 1943); United States v. Pub¬ 
lic Utilities Commission, 151 F. 2d 609 (App. D. C., 1945); 
L. B. Wilson Inc. v. Federal Communications Commission , 
170 F. 2d 793 (App. D. C., 1948); Sheridan^Wyoming Coal 
Co. v. Krug, 172 F. 2d 292 (App. D. C., 1949); note, 13 S. 
Calif. L. Rev. 450, 452 (1940); comment, 37 Geo. L. Journ. 
73 (1948); Davis, Standing to Challenge and to Enforce 
Administrative Action, 49 Col. L. Rev. 759 (June, 1949). 

Other cases which under the particular fact situations 
have either affirmed the refusal of agencies to permit the 
participation of certain petitioners or have denied that the 
persons before them possessed adequate “interest’’ to sus¬ 
tain an appeal, have nonetheless adhered to the basic tests 
for defining to whom and under what circumstances, if any, 
the statutes involved extend the right to intervene. They 
have indicated, which petitioner here concedes, that the 
designation of a proposed intervenor as a “competitor” is 
eo nomine neither a bar to participation in proceedings nor 
an “open sesame” to them, without further consideration 
of the purposes the statute was intended to serve, the na- 


11 While Judge Stephens expressed a strong dissent in this case, the 
dissent was entirely consistent with the rule for determining the right 
to participate in agency proceedings. He was unable to find any pro¬ 
vision in the particular statute requiring the competitive effect to be 
weighed by the Secretary, unlike the Transportation Act (49 U. S. C. 
sec. 15a) where, as he stated, the competitive effect must be considered 
in prescribing rates since the Act in terms provides that rates are to 
be fixed for “carriers as a whole . . . under honest, efficient and eco¬ 
nomical management.” This is, of course, one of the precise tests that 
is, in fact, imposed upon the Board in the determination of mail rates 
under Section 406(b) of the Civil Aeronautics Act (49 U. S. C. Pet. Br. 
No. 10,086, p. 89). 
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ture of the competition claimed by the proposed intervenor, 
the legality of the added competition to the proposed inter¬ 
venor which a prospective administrative action will au¬ 
thorize, and the general regulatory control exercised by the 
agency over the industry of which the intervenor and the 
primary party are both members. 12 Alabama Power Co. v. 
I ekes, 302 U. S. 464 (1938); Federal Communications Com¬ 
mission v. Sanders Bros. Radio Station, 309 U. S. 470 (1940; 
L. Singer & Sons v. Union Pacific Railroad Co. 311 U. S. 295 
(1940); Tennessee Electric Power Co. v. Tennessee Valley 
Authority, 306 U. S. 118 (1939). In the Alabama Power 
case, supra, the plaintiff was held to have no standing to 
question the validity of loans and grants under the Na¬ 
tional Recovery Administration to municipalities for con¬ 
structing electric distribution systems because 1) no hear¬ 
ing of any kind was required under the Act as a condition 
to the grants; 2) the Act, once the grant was made, did not 
reserve any power in the United States to control the op¬ 
erations or influence the rates of either the municipalities 
or the plaintiff; 3) the prospective competition by the mu¬ 
nicipalities through use of the funds could not possibly be 
unlawful or in violation of any federal law. In the Singer 
case, supra, commission merchants who did business in and 
about an established city market and who brought suit to 
restrain a railroad from furnishing trackage to an adjoin¬ 
ing city market without certificate from the Interstate Com¬ 
merce Commission, were held to have no standing to sue 
because (p. 304) “mere extension to a plant of a eompeti- 


12 “Competitor”, of course, is no more self-defining a word than is “in¬ 
terested person”. When the Board therefore claims (Br. No. 10,086, p. 
19) that “In the absence of a right conferred by statute or Board regu¬ 
lation, competitors are not entitled to intervene in mail rate proceed¬ 
ings”, this must mean that in such absence “no one” can intervene. The 
next inevitable step for the Board to take, which it does (Br. No. 10,086, 
p. 22, ftn. 30) and with which we do not agree is that under the Act 
“Congress did not intend to give competitors [anyone] the right to inter¬ 
vene in mail rate proceedings, no matter how substantial the effect of a 
proposed mail rate action might be upon them.” 
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tor which in no other way affects the complaining parties 
in no proper sense brings about a material change in the 
transportation system.” A s imil ar result was reached in 
the Sanders case, supra, where it was held that the Federal 
Communications Act did not require the Commission to 
consider the economic effect on an existing station of grant¬ 
ing a license to another to operate a station in the same 
city. 13 As is indicated hereafter, the nature of the control 
exercised by the Civil Aeronautics Act and the factors it 
must consider in fixing mail rates bring this case squarely 
within the requirements of these decisions governing the 
right to intervene. 


13 The rationale of the Court’s opinion is of particular significance in 
the present case: (pp. 473-474) 

“. . . resulting economic injury to a rival station is not, in and 
of itself, and apart from considerations of public convenience, in¬ 
terest, or necessity, an element the petitioners must weigh and as 
to which it must make findings . . . Whether the Commission should 
consider the subject must depend upon the purpose of the Act and 
the specific provisions intended to effectuate that purpose ... In 
contradistinction to communication by telephone and telegraph, 
which the Communications Act recognizes as a common carrier 
activity and regulates accordingly in analogy to the regulation of 
rail and other carriers by the Interstate Commerce Commission, the 
Act recognizes that broadcasters are not common carriers and are 
not to be dealt with as such. Thus the Act recognizes that the field 
of broadcasting is one of free competition. The sections dealing 
with broadcasting demonstrate that Congress has not, in its regu¬ 
latory scheme, abandoned the principle of free competition, as it 
has done in the case of railroads, in respect of which regulation 
involves the suppression of wasteful practices due to competition, 
the regulation of rates and charges, and other measures which are 
unnecessary if free competition is to be permitted . . . the Act 
does not essay to regulate the business of the licensee. The Com¬ 
mission is given no supervisory control of the programs, of busi¬ 
ness management or of policy. In short, the broadcasting field is 
open to anyone, provided there be an available frequency over 
which he can broadcast without interference to others, if he shows 
his competency, the adequacy of his equipment, and financial ability 
to make good use of the assigned channel.” 










22 


B. The elements which the Civil Aeronautics Act re¬ 
quires the Board to weigh and consider in establish¬ 
ing the present mail rates are those which may 
affect Seaboard, and in which Seaboard, accordingly, 
has a substantial interest. 

It need hardly be affirmed that the Civil Aeronautics Act 
“looks to the sound development of an air transportation 
system through competition.’’ Transcontinental & West¬ 
ern Air Inc. v. Civil Aeronautics Board, 69 S. Ct. 756, 759 
(Apr. 18, 1949); United Airlines Inc. v. Civil Aeronautics 
Board, 155 F. 2d 169,176 (App. D. C., 1946). This guiding 
principle controlling the Board’s exercise of its powers un¬ 
der the Act is stated in section 2 (Pet. Br. No. 10,086, p. 38), 
along with other elements it must consider in administering 
the Act, such as “the encouragement and development” of 
air transportation “adapted to the present and future 
needs of the foreign and domestic commerce of the United 
States, of the Postal Service, and of the national defense”; 
“the regulation of air transportation . . . as to . . . fos¬ 
ter sound economic conditions, in such transportation”; 
“the promotion of adequate, economical, and efficient air 
service by air carriers at reasonable charges, without un¬ 
just discrimination, undue preferences or advantages, or 
unfair or destructive competitive practices”; and the “reg¬ 
ulation of air commerce” in such manner as to best promote 
its development. Seaboard, holding a Letter of Kegistra- 
tion as an “Irregular Carrier”, is “an authorized part of 
the national air transportation system of the nation” ( Fly¬ 
ing Tiger Line, Inc. v. Atcheson, T. & S. F. Ry. Co., 75 F. 
Supp. 188, 194 (S. D. Calif., 1947). As such it is subject to 
the control and entitled to the protection of the Board 
within the framework of the declaration of policy laid down 
in the Act for the Board’s guidance. 

These general policy directions to the Board, i.e. to en¬ 
courage wholesome competition, to discourage destructive 
competition, to foster sound economic conditions among 
all carriers that are part of the national air transportation 
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system manifestly implement the additional specific rate 
making elements in Section 406(b) which the Board “shall 
take into consideration, among other factors” in determin¬ 
ing mail rates. (Pet Br. No. 10,086, p. 39). This integra¬ 
tion is crystal-clear from the language in Section 406(b) 
defining the principal specific factor which the Board must, 
after notice and hearing, consider in fixing mail rates: 
“ . . . the need of each air carrier for compensation for 
the transportation of mail sufficient to insure the perform¬ 
ance of such service, and, together with all other revenue 
of the air carrier, to enable such air carrier under honest, 
economical, and efficient management, to maintain and con¬ 
tinue the development of air transportation to the extent 
and of the character and quality required for the commerce 
of the United States, the Postal Service, and the national 
defense.” In any event it is unnecessary to belabor the 
point that the policy declarations of Section 2 must be 
read into Section 406(b), or that the factors mentioned in 
both are those that are required to be weighed by the Board 
in establishing mail rates. The Board does not appear to 
dispute this contention. 14 Nowhere in its brief in No. 
10,086 does it allege that the Board is not duty-bonnd to 
apply the factors in these two sections to a consideration 
of the mail rates, nor that if Seaboard has a substantial in¬ 
terest in the consideration of such factors it must be per¬ 
mitted to intervene. It, therefore, does not appear to dis¬ 
pute our interpretation of the cases on intervention here¬ 


in In Pan American Airways Co., Bermuda Mail Rate, 1 C. A. B. 529, 
the Board conceded (p. 542) that ‘‘the definition of the ‘need' of each 
air carrier for compensation for the transportation of mail as set forth 
in the last clause of section 406(b) implements the first item in the 
general declaration of policy set forth in section 2(d) of the Act.” 
There is, of course, no valid reason why 406(b) does not implement the 
remaining subdivisions of section 2 as well. In fact, an examination of 
the “Tentative Findings” in each of these cases indicates that the Board 
did purport to give partial consideration to the policy elements in the 
rest of section 2, including “uneconomic expansion”, “private motives” 
behind such expansion, “the sound development of civil aviation in ac¬ 
cordance with the objectives of the Act,” etc. (Jt. App. 71-72; 149-150). 
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tofore presented. 15 Its principal objection seems to be, as 
it contends, that Seaboard has no direct, substantial in¬ 
terest in these factors which admittedly must be con¬ 
sidered; its principal supporting argument being an at¬ 
tempt to minimize the quantum of competition between Sea¬ 
board and the certificated carrier whose mail rate is being 
fixed. 16 

No authority, to our knowledge, defines the degree of 
competition, as distinct from the directness of the competi¬ 
tion, as a measure of a person’s interest in administrative 
proceedings. But to the extent that such may be rele¬ 
vant, Seaboard does in actual fact lawfully compete with 


15 That the Board is under a statutory obligation to apply the rate 
making factors specified in the Act is plain also from the legislative 
history. S. 3027, the precursor of the bill which was enacted into law 
as the present Civil Aeronautics Act, provided for regulatory control 
over the air transport industry by the Interstate Commerce Commission. 
Section 410(g) and (h) of that bill is substantially similar to Section 
406(a) and (b) of the present Act. In a report on S. 3027 prepared 
by the legislative committee of the Interstate Commerce at the 
request of the Senate Committee on Interstate Commerce, the legis¬ 
lative committee said of the mail rate provisions of the then Section 410: 
“Certain factors to be considered by the Commission in fixing such [moiZ] 
rates are specified, and the [Interstate Commerce] Commission is vested 
with all the powers usually pertaining to its determination of reasonable 
rates for other forms of transport and services.” Hearings, Senate 
Subcommittee of the Committee on Interstate Commerce, July 29, 1935, 
74th Cong., 1st Sess., pp. 9, 18. 

16 In that case, TWA. It is assumed that the competitive relationship 
between Seaboard, and Pan American and American Overseas, is neither 
more nor less substantial or direct than that between Seaboard and 
TWA. 

It should be emphasized, as noted before, that the Board’s primary 
claim is that no one can intervene in mail rate proceedings since, pre¬ 
sumably, no one can ever have a sufficient interest in the factors re¬ 
quired to be considered by the Board; and that the Board is the sole par¬ 
ticipant, together with, of course, the air carrier whose rates are being 
fixed. The argument, therefore, in No. 10,086 that Seaboard neither has 
a sufficient interest because of its alleged minimal competition nor has 
alleged such, is in effect a recession from this extreme position, and 
necessarily assumes that if the competitive relationship were more direct 
or substantial there would exist a right to intervene. 
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Pan American and American Overseas for almost every 
kind of cargo traffic. There is nothing in the Act, the regu¬ 
lations, or in Seaboard’s grant of authority to foreclose 
a valid attempt on its part to compete for a substantial 
portion of the business carried on by the certificated cargo 
carriers under schedule or otherwise. The only limitation 
imposed on Seaboard relates to its method of operation, 
that is, that it shall be “irregular” — “of such infrequency 
as to preclude an implication of a uniform pattern or nor¬ 
mal consistency of operations . . . between designated 
points.” It is quite obvious that if Seaboard can attract 
shippers to its irregular service, as it has, it is not pre¬ 
cluded from servicing such business and conducting it in 
accordance with the terms of its authorization. Seaboard’s 
Letter of Registration, as respondent well knows, was not 
intended and does not purport to limit its operations simply 
to the residual cargo business which the certificated airlines 
cannot carry on or do not wish to carry on; nor do the 
regulations under which the license was issued impose such 
a restriction. 17 

The existence of a direct competitive relationship is 
clear, and Seaboard’s substantive interest in the factors 
which Respondent must consider is equally clear. The 
Board’s apparent understanding of its function in fixing 
mail rates is, we believe, entirely too narrow. We believe 
that the premise it here advances that only the particular 


17 For an “Irregular” cargo carrier to operate with such an indefinite 
restriction on the nature of the business it may accept would of course 
be impossible. While the Board, in a policy statement, has indicated 
that the irregular carriers “fill a need” that “cannot be fulfilled economi¬ 
cally by carriers operating on regular schedules and routes” (Regula¬ 
tions Serial No. 388, May 5, 1947; Govt. br. No. 10,086, p. 32, ftn. 39), 
neither the regulations nor Seaboard’s license requires it to consider, in 
securing or accepting a particular shipment for carriage, whether the 
certificated carriers can “economically” transport the shipment as a con¬ 
dition to Seaboard’s acceptance of such shipment. As a practical mat¬ 
ter, it is clear that a limitation so nebulous in nature could hardly be 
imposed. Of course, compliance by Seaboard with the provisions of the 
regulations and its license is not in issue here. 
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subsidized air carrier involved is an interested party is 
insupportable. This premise, advanced here to support 
the validity of its orders denying intervention and granting 
limited intervention seems to be quite inconsistent, as a 
matter of fact, with its own findings in those very orders. 18 
Respondent appears to have recognized as an issue the 
effect of mail pay on the overall air transport system and 
not merely the narrower question of the need of the par¬ 
ticular air carrier for mail pay. As a competitor Seaboard 
clearly has an interest to protect as a part of the air 
transport system. The Act clearly contemplates develop¬ 
ment of the industry in the direction of a self-supporting 
non-subsidized air transport system, not perpetual sub¬ 
sidization of all existing certificated carriers. It contem¬ 
plates also the co-existence of subsidized and non-subsi¬ 
dized carriers. The existence of subsidized and non-sub¬ 
sidized carriers, in competition with each other, raises seri¬ 
ous problems, and problems which the Board is bound to 
consider in determining what amount of subsidy, subject 
to what possible conditions, is to be granted. Obviously, 
a non-subsidized air carrier is, at best, in a difficult posi¬ 
tion competing with one backed by the financial support 
of the U. S. Government. From the standpoint of the best 
development of air transportation, it is extremely impor¬ 
tant that subsidy be administered in such a way as not to 
damage or destroy the carrier which conducts its oper¬ 
ations on a self-supporting basis and entirely without gov¬ 
ernment aid of any kind. It is to the interest of the sub¬ 
sidized air carrier to secure the maximum possible amount 
of mail pay. It is equally to his nonsubsidized competitor’s 
interest and to the interest of “air transportation’’ that 
such mail pay shall be no more than is essential to enable 


18 In that order respondent made the finding that it would be in the 
public interest to permit limited intervention, “because it would produce 
improved analysis with respect to any issues as to the extent, if any, to 
which cargo operations should be underwritten by ‘need' mail pay in 
the interest of the overall development and maintenance of a sound air 
transportation system,” (Jt. App. 87, 167) 
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the subsidized carrier properly to conduct its operations 
to the extent such operations are found desirable by the 
Board. So long as a carrier is operating with the sup¬ 
port of government subsidy, the Civil Aeronautics Board 
has considerable authority in granting such subsidy. For 
example, the number of schedules operated or contem¬ 
plated by a subsidized carrier may be greater than the 
Board thinks is justified. The costs incident to such ex¬ 
cessive schedules may be disallowed. Seaboard would have 
an interest in such a question, because the greater the 
number of schedules the greater the competitive effect on 
Seaboard. It should not be compelled to compete to its 
own detriment with schedules which cannot be economically 
operated by a subsidized carrier. The Board may find that 
all-cargo flights are not justified and may disallow expenses 
incident thereto. Seaboard, obviously, has a substantial 
interest in such a question. It should not be compelled to 
compete with such flights uneconomically conducted at a 
loss to the subsidized air carrier and at expense to the 
government. Cargo service performed by the subsidized 
air carrier might be found to be uneconomically conducted 
because of the furnishing of unnecessary or improper serv¬ 
ices to shippers. The result of the furnishing of such 
services might be not only an unjustifiable expense to the 
subsidized carrier but a necessity on Seaboard’s part of 
furnishing similar uneconomic services in order to com¬ 
pete, services which, as to Seaboard, would have to be 
paid for not out of subsidy but out of commercial reve¬ 
nues. As an air carrier dependent entirely for its con¬ 
tinued economic survival upon commercial revenues, and 
compelled to compete directly with air carriers who are 
entitled to subsidy in an amount sufficient to “maintain 
and continue the development of air transportation to the 
extent and of the character and quality required for the 
commerce of the United States, the postal service, and the 
national defense,’’ Seaboard has a substantial interest in 
every element which respondent is required to consider in 
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arriving at the proper amount of mail pay for any com¬ 
petitor of Seaboard’s. Section 406 does not say and does 
not mean that a certificated carrier is entitled to the 
amount of mail pay which it needs in order to maintain 
its operations. Rather it means that mail pay must be 
calibrated to the best development of “air transportation”, 
a concept considerably broader than the operation of a 
particular subsidized air carrier, and one which clearly 
includes consideration of Seaboard and its position in the 
air transport industry. Seaboard’s continued existence as 
an air carrier of cargo, without expense to the govern¬ 
ment, is itself an element which should be considered within 
the concept of what is best for “air transportation” in 
fixing subsidy mail pay for a competing air carrier. The 
effect of subsidy paid to American Overseas, Pan American 
and TWA on Seaboard is a pertinent factor in any pro¬ 
ceeding in which respondent must determine what amounts 
of subsidy will best promote and develop “air transporta¬ 
tion”. 

Even under Section 406 alone, and wholly without re¬ 
gard to the policy considerations contained in the Act, the 
Board must determine in a mail rate case, whether the 
carrier’s operations, including cargo operations, are con¬ 
ducted in an honest, economical, efficient manner; whether 
on a reasonable allocated cost and investment basis, cargo 
operations are conducted at a loss or at a profit; whether 
such operations are beneficial or detrimental to the best 
development of “air transportation”; whether losses, if 
any, should be covered by mail subsidy. 10 Seaboard’s sub- 

19 In Capital Airlines V. Civil Aeronautics Board , 171 F. 2d 339, 340 
(App. D. C., 1948) (cert, den.), this Court said: 

“The Civil Aeronautics Act . . . embodies a scheme of just com¬ 
pensation for services rendered to the Government by requiring that 
fair and reasonable rates be fixed from time to time for carrying of 
the mail . . . The Act, with its regulatory provisions, is not in¬ 
tended to underwrite profitable operation of a carrier's business any 
more than statutes imposing regulation of public utilities are in¬ 
tended to insure them a net revenue.” See also Transcontinental & 
Western Air Inc. V. Civil Aeronautics Board, 69 S. Ct. 756, 759 
(April 18, 1949). 
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stantial interest in these questions alone is sufficient to re¬ 
quire that it be permitted to intervene. The factors and 
considerations necessarily involved in any mail rate pro¬ 
ceeding, the substantial interest of a direct competitor in 
such factors, clearly dictates rejection of respondent’s con¬ 
tention that “. . . the provisions of the Act relating to 
these proceedings . . . [do not] evidence any concern for 
the interests of competitors ’ ’. 20 

In support of its position that third persons, no matter 
how substantial their interest, are not to be permitted as 
of right to participate in mail rate proceedings, the Board 
has cited other sections of the Act where provision is 
expressly made either for notice to interested persons in 
particular proceedings, or for complaint by third persons 
to the Board in certain circumstances. 21 To the extent that 
this argument implies a studied Congressional intent to 
reject intervention in Section 406(b) where notice to “in¬ 
terested persons” and public hearing is not expressly pro¬ 
vided, it is sufficient answer that Section 406(b) does 
specifically impose the requirement of “notice and hear¬ 
ing” in the determination of mail rates. The presence of 
a phrase such as this carries with it all the necessary’ 
rudiments of a full and fair administrative hearing includ¬ 
ing notice to, and opportunity to be heard by, all persons 
who may be adversely affected by a proposed order. Estes 
v. Union Terminal Co ., 89 F. 2d 768, 770 (CCA 5, 1937); 
cf. Consolidated Edison Co. v. National Labor Relations 
Board , 305 U. S. 197, 231-233 (1938); National Labor Rela¬ 
tions Board v. Cornell Portland Cement Co., 108 F. 2d 
198, 206 (CCA 9, 1939). The proper inquiry, therefore, 
is whether the statute manifests an intent that the interests 
of third persons should be considered in a particular pro¬ 
ceeding. If it does, “notice and hearing” provides an 
adequate technical method for including such persons in 


20 Govt. Br. No. 10,086, p. 20. 

21 Govt. Br. No. 10,086, p. 21. 
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the proceedings. 22 Other available remedies, such as the 
filing of a complaint with the Board with respect to the 
lawfulness of an existing tariff 23 or with respect to unfair 
or deceptive competitive practices engaged in by another 
carrier 24 are wholly inadequate to protect the interests of 
Seaboard after mail rates have been established and pay¬ 
ment has been made under them. A similar contention was 
advanced and rejected in Ashbacker Radio Corp. v. Federal 
Communications Commission, 326 U. S. 327 (1945), which 
involved a grant of one station application without a hear¬ 
ing on a pending application for the same license by an¬ 
other. The Commission there argued that no substantial 
harm would result because it could later revoke the first 
license upon complaint by the other applicant in proceed¬ 
ings instituted under other sections of the Act. The Court, 
in dismissing this contention stated (p. 332): 

“As the [first] application has been granted, peti¬ 
tioner, therefore, is presently in the same position as 
a newcomer who seeks to displace an established broad¬ 
caster. By the grant of the [first] application peti¬ 
tioner has been placed under a greater burden than if 
its hearing had been earlier. Legal theory is one 
thing. But the practicalities are different.” 


22 It is of interest that section 406(a) directs the Board to hold a hear¬ 
ing not only upon its own initiative but also “upon petition of ... an air 
carrier (1) to fix . . . the fair and reasonable rates of compensation for 
the transportation of mail by aircraft. . . by each holder of a certificate 
authorizing the transportation of mail by aircrafts In section 1(2) 
“air carrier” means any one who engages in air transportation. It is 
suggested that “air carrier” as used in 406(a) embraces, at the least, 
anyone with a substantial interest in the fixing of mail rates, like Sea¬ 
board, and is not limited to the particular carrier whose rates are under 
consideration; for where this section intended to mean certificated mail 
carrier , it said so expressly. If Seaboard could institute a proceeding 
before the Board under this section to have a competing, certificated 
carrier’s mail rates established or revised, it is a conclusive argument 
for its intervention as of right in such a proceeding initiated by another. 

23 Section 1002, 49 U. S. C. sec. 642. 

24 Section 411, 49 U. S. C. sec. 491. 
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See also Columbia Broadcasting System v. United States, 
316 U. S. 407, 424 (1942); Sykes v. Jermy Wren Co., 78 F. 
2d 729, dissent p. 734-735 (App. D. C., 1935). Moreover, 
even if the issues which a complainant could raise in a com¬ 
plaint proceeding before the Board were co-extensive with 
the factors which the Board must consider under Section 
406(b)(2), which we deny, it is inconceivable that the 
Board would seriously entertain any complaint or hold a 
further hearing after its own extensive findings in which 
it has taken the position that complainant has no sufficient 
interest to represent. In such circumstances any right 
which Seaboard has to protect its own interests becomes 
‘‘an empty thing”. Ashbacker case, supra, p. 330. 

The Board has further argued that the mail pay proceed¬ 
ings are of 11 exclusive concern to the government and to the 
carrier” because they involve simply a determination by 
the government of the amount that a carrier should be 
subsidized in order to promote the development of com¬ 
merce, national defense and the postal service. 25 The sim¬ 
ple answer to this is to refer to, without repeating, the 
profound interests which Seaboard has in the determina¬ 
tion of such rates, and to reassert that the Board in estab¬ 
lishing the rates must necessarily consider their effect 
upon Seaboard. The Board itself has, at least in phrase 
if not in action, reminded the mail carriers that the 
subsidy provisions of the Act are not a “blank check” 
which the airlines may fill in with what amount is necessary 
“independent of the type and quantity of service.” (Jt. 
App. 71). We assume that the Board would not dispute 
the additional comment as well that the subsidy provision 
is not a “blank check” to support destructive competitive 
rates or uneconomical practices by subsidized air carriers. 
The truth is that the so-called subsidy provision does not 
contemplate outright grants made irrespective of the 
necessary consideration by the Board of definite factors 


25 Govt. Br. No. 10,086, p. 28. 
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in which Seaboard is vitally concerned; and no valid anal¬ 
ogy can be drawn from what rights Seaboard would have 
if the nature of Section 406(b) were otherwise. In this 
connection the Board’s argument is more applicable to the 
direct government loans and grants authorized under sec¬ 
tion 410 of the Act, which is not in issue here. In brief, 
despite the admittedly substantial support which the mail 
rate provisions give to the certificated airlines, its provi¬ 
sions for payment must depend on definite standards that 
must be followed to the same extent as in similar rate 
provisions in other public utility rate-making statutes. See 
Transcontinental & Western Air Inc. v. Civil Aeronautics 
Board , 69 S. Ct. 756, 758 (April 18, 1949). 

Finally, the Board has argued that the “ inherent ability 
of [international mail carriers] to engage in destructive 
foreign rate competition”, 26 1 ‘does not stem from the 
receipt of mail pay” but from the absence of the Board’s 
statutory' authority to regulate foreign rates. Presumably 
this implies that because Congress left uncontrolled the 
foreign rate field it either intended to encourage destruc¬ 
tive competitive practices through the use of “need” mail 
pay, or expressed no concern whether such practices de¬ 
veloped. A mere glance at the policy statement in Section 
2, which is not confined to the domestic air transportation 
system, indicates otherwise. Consideration of matters of 
international relations may be presumed to have dictated 
Congressional policy with respect to regulation of inter¬ 
national rates. If Pan American and American Overseas 
can and do employ international air mail funds to com¬ 
pete unfairly with Seaboard in violation of the Act, it is 
immaterial that they may more readily do so because the 
Board has no regulatory control over their rates. It is a 
simple recognition of the rule of private self-interest to 
infer that these carriers, even though unregulated in their 
foreign rates, would hardly continue an uneconomical, non- 


*• Govt. Br. No. 10,086, p. 24. 
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profit, international cargo business unless they were as- 
suerd of recapture of losses through “need” mail pay. 

C. The petition for intervention, to the extent neces¬ 
sary, alleged an adequate basis as of right for un¬ 
limited intervention in both the “temporary” and 
“final” rate proceedings. 

It is unnecessary to discuss the sufficiency of Seaboard’s 
petition to intervene, for the claim made is one of right, 
not of discretion. If the Act provides, on the basis of the 
contentions advanced here and any relevant concessions 
made by the Board, that Seaboard was entitled as of right 
to intervene as a party, this right must be protected here. 
Federal Communications Commission v. National Broad¬ 
casting Co., Inc. (KOA), 319 U. S. 239, 246 (1943). To 
paraphrase the language of the court in that case (p. 246): 
11 Seaboard cannot show cause why the proposed mail rates 
should not be established unless it is afforded opportunity 
to participate in the hearing, to offer evidence, and to 
exercise the other rights of a party.” To decide initially 
that petitioner has a right to intervene, unlike the situation 
in Federal Communications Commission v. WJR, The 
Goodwill Station, 69 S. Ct. 1097 (June 6, 1949), is not to 
decide that the mail rates as proposed in the order to show 
cause should not be established. The Board’s entire argu¬ 
ment, therefore, that the Seaboard petition has not alleged 
in detail any substantial interest in the mail rate proceed¬ 
ings, 27 is misconceived. The general basis on which inter¬ 
vention was premised in the petition was perfectly ade¬ 
quate to make the Board aware of Seaboard’s legitimate 
interest in the rate proceedings, and is not inconsistent 
with the more detailed legal principles developed here to 
support Seaboard’s right. Seaboard alleged that it had 


27 i n the TWA case, (Govt. Br., No. 10,086, p. 30 et seq.) where the 
petition to intervene is substantially identical with those in the present 
case. It is assumed that the Board will advance the same argument here. 
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a substantial interest in the subject matter of the proceed¬ 
ing; it supported this with allegations of an alleged direct 
competitive relationship between it and Pan American and 
American Overseas. It alleged that there exists a “strong 
possibility” and “grave danger” that these airlines will 
be able to carry international cargo at “uneconomical rates 
and recover the losses sustained through such operations” 
by air mail pay; that such recoupment of losses would 
force Seaboard to lower its rates to a point which would 
threaten its ability to survive. It further alleged that 
Seaboard, by its intervention, seeks assurance that mail 
pay will not be used to subsidize air freight operations on 
an unrealistic and uneconomical rate structure (Jt. App. 
27-30; 100-103). It is precisely these factors, of course, 
that the Board was required to consider in awarding mail 
pay; it was precisely these assurances against the improper 
use of mail pay that the Board is directed to give to car¬ 
riers like Seaboard. To demand a categorical charge by 
Seaboard that the specific airlines have used the increase 
which they have just received to support uneconomical 
cargo rates would of course be an impossible burden. To 
require a similar flat charge that the airlines have used 
their prior mail pay for such purposes in the past, or will 
use it in the future is unrealistic, for Seaboard does not 
sit on the management of either airline and can give the 
Board no such assurances. Moreover, Seaboard’s petition 
to intervene was filed long before the issuance of both the 
proposed rate order of the Board and the statement of 
findings accompanying it. It could hardly be certain of 
the rate that the Board was later to propose or of the 
elements that the Board was to regard as relevant in a 
determination of the proposed rates. The petition for 
intervention, at the time of filing, was not, therefore, an 
attack on any proposed rate, since none had been proposed 
at the time, nor is there any authority for judging such a 
petition by those standards. Prior in time to the proposed 
order, it could not speak in unconditional phrases, in posi- 
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tive prognostications of the effect of a then non-existent 
rate proposal. The only purpose it was required to serve 
was to advise the Board of its interest in “relevant items 
of fact and law which might affect its decision” in the 
announced rate proceedings ( L. B. Wilson Inc. v. Federal 
Communications Commission, 170 F. 2d 793, 797 (App. D. 
C., 1948)) and this function it performed in full and ade¬ 
quate measure. 28 The Board, it is submitted, is here engag¬ 
ing in sheer verbalism at the expense of interests of serious 
moment to Seaboard. 

Seaboard’s statutory right to intervene, attached equally 
to proceedings resulting in the fixing of both the temporary 
and final rates. Seaboard had an equal interest in both; 
mail payments, however they may be designated, if awarded 
to sustain the carrier’s cargo operations or if they may 
be so employed, may well destroy competing carriers such 
as Seaboard before the “final” or permanent rates are 
ever determined. 20 There is, of course, no express statu- 

28 See also Western Pacific California Rd. Co. v. Southern Pacific Co., 
284 U. S. 47 (1931), an action to enjoin construction of a competing rail¬ 
road route, where the principal issue was the sufficiency of plaintiff’s 
interest to sue and the adequacy cf the complaint. The Court stated 
(p. 52): "... It will suffice, we think, if the bill discloses that some 
definite legal right possessed by the complainant is seriously threatened, 
or that the unauthorized and therefore unlawful action of the defendant 
carrier may directly and adversely affect the complainant’s welfare by 
bringing about some material change in the transportation situation. 
Here, the petitioner was primarily concerned; its own welfare was seri¬ 
ously threatened. It alleged the beginning of an unlawful undertaking 
by a carrier which might prove deleterious to it as well as to the public 
interest in securing and maintaining proper railroad service without un¬ 
due loss. It relied upon the procedure prescribed by the statute to secure 
an orderly hearing and proper determination of the matter.” 

29 E.g., the “final” rate for 1915 for American Overseas was not fixed 
until November 89, 1918 (Jt. App. 35). The present “temporary” rates 
for both American Overseas and Pan American are for the period 
January 1, 1916 through December 31, 1948, and there is no indication 
as yet when they will be made “final”. Meanwhile, all payments under 
the various temporary rates for that period have been received by both 
carriers. The Board has stated that “temporary mail rates are not be¬ 
lieved to be of any possible legal concern to other parties.” Govt. Br. 
No. 10,086, p. 36, ftn. 40. No comment is necessary. 
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tory authority for ‘ ‘ temporary ’ ’ mail rates. Section 406 (b) 
provides only for the determination of “rates”. If the 
statutory scheme, however, contemplates, over extended 
periods, the successive grant of funds designated as “tem¬ 
porary”, there is little basis for concluding that the ele¬ 
ments which the Board must w r eigh in establishing “rates” 
under section 406 are not substantially identical with those 
elements it must consider in its “temporary” rate pro¬ 
ceedings. The Board apparently disputes this for it has 
stated in the TWA case (Govt. Br. 10,086, p. 36): 

“The issues considered in temporary mail rate pro¬ 
ceedings are (1) whether the carrier is in serious 
financial need and (2) whether upon a rapid and lim¬ 
ited examination, a conservative basis exists for mak¬ 
ing mail payments in advance of final determination 
of all issues.” 

Later in the two instant cases it even eliminated the neces¬ 
sity of these findings. The Board, however, has pointed 
to no warrant in law justifying in such “temporary” pro¬ 
ceedings either a failure to consider the rate factors speci¬ 
fied in the Act or a “limited examination” of such factors; 
nor can such justification be found to exist. The strange 
truth is that in this argument the Board is caught in a 
maze of rationalizations. Having taken the positon that 
no competing carrier, however substantial his interest, can 
intervene in any mail rate proceedings, it now offers haste 
and the alleged “serious financial need” of the carriers as 
an additional reason for denying intervention in the tempo¬ 
rary rate proceedings. 30 As a matter of actual fact, even 


30 “Haste” as a justification for denying intervention is a matter of 
the Board’s own making, for Seaboard filed its petitions for intervention 
on December 10, 1948 and January 6, 1949 respectively. Notice of hear¬ 
ing was not issued, however, until April 22 and April 25, 1949, respec¬ 
tively (Jt. App. 88, 171) practically simultaneous with both the denial 
of the petitions to intervene and the publication of the extensive State¬ 
ments of Findings in each case. In the approximate four months that 
elapsed between the filing of applications for rate increases by the mail 
carriers and the denial of Seaboard’s petition, the Board must have been 
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a cursory examination of the statements of findings accom¬ 
panying each of these “temporary” rate show cause orders 
indicates that the Board does consider many of the elements 
specified in section 406(b). 31 The Board’s objection to 
intervention of others in these proceedings, therefore, must 
principally be not that unwanted factors will be interjected 
into the proceeding, but that proper factors may be inter¬ 
jected by unwanted parties. The Board, however, cannot 
pick and choose the participants in any of its proceedings 
on the basis of docility or quiet acceptance of the views of 
the Board as to the limitation of issues which the Board 
considers proper. If rate proceedings require the consid¬ 
eration of matters in which third parties have legitimate in¬ 
terests, these parties must be allowed to intervene whether 
rates are labeled “temporary” or “final”. 32 The Board 
will possess adequate authority to police its own proceed¬ 
ings in the interest of an orderly, expeditious and reason¬ 
able determination. 

The Board, in its orders rejecting petitioner’s inter¬ 
vention in the “temporary” rate proceedings, pur¬ 
ported to permit such intervention in the “final” mail 


preparing its tentative findings from data offered by the mail earners 
and from its own sources (not from Seaboard). The Board has not 
contended that during this period there was not sufficient time to hear 
Seaboard on the matters in which it had an interest. Its argument is in 
effect that after the publication of its tentative findings and show cause 
orders in April, there was not time enough thereafter to hear Seaboard 
before the date on which the Board desired to make the rate orders ef¬ 
fective. 

31 While the Board has made no finding , for “temporary” rate pur¬ 
poses, that the mail carriers have conducted their operations “under 
honest, economical and efficient management” it is abundantly dear 
that they have given at least token consideration to this factor — in the 
absence, of course, of testimony from competing carriers such as Sea¬ 
board. 

32 If the Court concludes that participation of Seaboard as of right 
in the “temporary” rate proceedings is guaranteed by the Act, it would, 
of course, indisputably follow that Seaboard had a correlative right to 
participate as a party in any “finaT’ rate hearing. 
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rate deter min ations but limited “only to such issues as 
relate to cargo operations and the extent, if any, to which 
such cargo operations should be underwritten with ‘need* 
mail pay”. (Jt. App. 87-88; 167-168). Its stated basis 
for such restrictive allowance was that “it would produce 
improved analyses with respect to any issues as to the 
extent, if any, to which cargo operations should be under¬ 
written by ‘need’ mail pay in the interest of the overall 
development and maintenance of a sound air transporta¬ 
tion system.” Quite apart from the fact that this inter¬ 
vention was permitted as a matter of discretion whereas 
the claim is here that it exists under the statute as of 
right, the limitation imposed by the Board was invalid. 
It is axiomatic that an intervenor should be permitted to 
interpose any issue which the agency is required to consider 
in the pending proceeding and in which he has an interest. 
Vinson v. Washington Gas Light Co., 321 U. S. 489, 498 
(1944); cf. United States v. Columbia Gas & Electric Corp., 
27 F. Supp. 116 (Del., 1949). We. have previously ad¬ 
verted to the minimum essential elements which the Board 
as a rate making body must consider in mail rate pro¬ 
ceedings in the specific interest of carriers like Seaboard. 
These elements, it was noted, include not only the bare 
legal issue of whether cargo operations should be di¬ 
rectly underwritten by mail pay but also, assmning a 
negative answer, the broader question whether the mail 
carriers are to be given mail subsidies allegedly to com¬ 
pensate only for mail and passenger losses but with full 
freedom if they so wish to utilize such funds to the detri¬ 
ment of their cargo competitors. An effective and honest 
examination of these issues would include inquiry into 
the past practices of the subsidized carriers, and could 
hardly be satisfied by a simple submission of Seaboard’s 
cargo operational costs — a submission which alone 
the terms of the limited intervention appear to con¬ 
template. In addition to these issues of specific private 
interest to Seaboard, there is, of course, the broader ques¬ 
tion whether the subsidized carriers through the use of 
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mail pay have been operating under “honest, economical 
and efficient management” in both the public interest and 
the interest of the air transportation industry as a whole. 
This issue is “critical” for Seaboard as well as for the 
public, and accordingly Seaboard was possessed of a right 
to raise it and to offer testimony on it. L. B. Wilson Inc. 
v. FCC, 170 F. 2d 793, 797 (App. D. C., 1948). Quite obvi¬ 
ously, therefore, the restricted scope of participation in 
the “final” rate proceedings offered to Seaboard by the 
Board barely touches the important issues which the Board 
is duty-bound to examine in these proceedings and in which 
Seaboard has a vital concern. 

HL The Board’s denial of Seaboard’s Petition for 
Leave to Intervene in the “Temporary” Rate Pro¬ 
ceeding Was Arbitrary, Capricious and an Abuse 
of Whatever Discretion It May Have Had. 

Even if the Court should conclude that Seaboard was 
not entitled to intervene as of right, it is submitted none¬ 
theless that the refusal to permit its intervention in the 
“temporary” rate proceedings constituted an abuse of the 
Board’s discretion. The argument presented in this con¬ 
nection in Seaboard’s brief in No. 10,086 (pp. 33-36) to 
the effect that the Board in its denial failed to make ade¬ 
quate findings on which its denial was based, and that the 
Board did not comply with its own regulations and rules 
of practice applicable to rate proceedings, is adopted 
here. 33 We find it necessary here, however, to emphasize 


83 In reply to petitioner’s argument that the Board’s regulations gov¬ 
erning rate proceedings contained in Section 285.13 of the Economic 
Regulations were not followed in that there is nothing in the en¬ 
tire record to indicate the basis upon which rates have been formu¬ 
lated and the Board’s decision was not published or made available for 
public inspection, the Board has conceded that such regulations “in 
terms” are applicable to temporary and permanent proceedings alike but 
that the Board “as a practical matter has never considered them to be 
applicable to the fixing of temporary rates . . .” Govt. Br. No. 10,086, 
p. 36, ftn. 40. Where, however, a rule or regulation is unambiguous on 
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one additional factor revealed for the first time in the 
government’s brief in No. 10,086. In our view it proves 
conclusively that the Board acted arbitrarily and in abuse 
of its discretion. The Government has there stated (p. 37) 
that while * * it may be that the Board could have limited Pe- 
titioner’s participation in the fixing of the temporary rate 
to those issues which it believes proper, and to the time 
schedule which it considered necessary”, nevertheless it 
rejected intervention altogether because, in substance, Sea¬ 
board’s “desire for a proceeding to be utilized as a sound¬ 
ing board for its views concerning the merits of non- 
subsidized as against subsidized air transportation is an 
open secret.” Here then stripped of all the formal verbi¬ 
age in the Board’s order denying intervention, is the real 
root of the Board’s denial. Nowhere in the confines of 
the petition for intervention is there any suggestion, ex¬ 
press or implied, that Seaboard intended to utilize its par¬ 
ticipation, if allowed, in the advocacy of matters other 
than those which it claimed the Board had a duty to con¬ 
sider. That the Board entertained a fear that Seaboard 
had such an ulterior motive from sources of information, 
it should be noted, not of record here, is, it is submitted, 
insufficient to support whatever discretion the Board had 
in the premises. That its fear of what Seaboard might 
do at the hearing was compelling enough to prevent Sea¬ 
board from doing anything, is, it is submitted, wholly 
arbitrary in view of the Board’s effective control over the 
conduct of its proceedings once under way. 


its face, even a settled administrative construction giving it a different 
interpretation cannot be effective against parties who rely on its ap¬ 
parent, unequivocal meaning. W. P. Brown & Sons Lumber Co. v. Louis¬ 
ville & N. R. Co., 299 U. S. 393, 399 (1937). If these regulations are not 
applicable to “temporary” rate proceedings, the Board in fact then has 
no regulations which are applicable. 
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IV. The Temporary Rate Orders Are Invalid on Several 
Grounds. 

Not having participated in the temporary rate proceed¬ 
ing before respondent and there having been only a pro 
forma hearing, from which Seaboard & Western was ex¬ 
cluded, Seaboard is hardly in a position to adequately 
attack the validity of the temporary rates fixed for Ameri¬ 
can Overseas and Pan American. Those rate orders must 
in any event be reversed if Seaboard’s petitions for inter¬ 
vention should have been granted, and this even though 
the rate orders would otherwise be valid and proper. 
L. B. Wilson, Inc. v. Federal Communications Commission, 
supra . If respondent’s order denying intervention w T as 
unlawful, Seaboard need not show and the court need not 
now determine whether the temporary rate orders are in¬ 
valid on other grounds. However, certain factors may be 
pointed out which we believe show the invalidity of these 
rate orders on other grounds. 

Section 406 of the Act (49 U. S. C. 486; Pet. JBr. No. 
10,086, Supp. 39) contains no reference of any kind to 
“temporary rates” and clearly contemplates only perma¬ 
nent rates which are to be fixed only after the Board has 
given full and adequate consideration and reached final 
and permanent conclusions with respect to the various 
matters which it is required to consider. Furthermore, the 
Act clearly contemplates prospective rate making, rates 
which are of a permanent nature effective for future 
periods. It does not contemplate cost plus rates deter¬ 
mined entirely for past periods on the basis of past costs 
and revenues. Nor does it contemplate temporary or tenta¬ 
tive rates for future periods subject at all times to change 
when those periods become past periods. It is thus the 
effect of the temporary rate technique to accomplish pre- 












42 


cisely what the Act does not contemplate. Pan American, 
American Overseas and TWA have, by virtue of tempo¬ 
rary rates, been awarded mail pay funds entirely on a 
cost plus basis and on a basis under which they may always 
receive additional mail pay for the same past periods when¬ 
ever the Board shall make new and different findings in 
support of a subsequently fixed temporary mail rate. 
These carriers have received, ever since commencing oper¬ 
ations some 3 years ago, and continue to receive, govern¬ 
ment advances in the form of mail pay without there hav¬ 
ing ever been any finding with respect to the amount of 
mail pay to which they may actually be entitled under 
the Act. In actual fact they have been, and still remain, 
on a government drawing account, a situation which clearly 
was never contemplated by Congress. 

The temporary rate method was originally justified by 
the economic necessity of getting mail pay funds to the 
carriers more quickly than it was felt could be done via 
long drawn out permanent rate proceedings. However, 
the unfortunate result has been that temporary rates are 
in effect substantially all of the time, and permanent rates 
practically none of the time. The entire administration of 
mail rates has been changed not only into a cost plus 
system, but a cost plus system under wdrich new and con¬ 
stantly increasing amounts can be repeatedly fixed to cover 
the same past periods. 

When a carrier must continue to operate on its former 
permanent rate, or in the case of a new service on no rate 
at all pending the fixing of an initial permanent rate or a 
new peramnent rate, there is an incentive on the part of 
the carrier to expedite its final mail rate proceeding and 
an incentive to accept Board show cause orders proposing 
permanent rates which the Board believes to be fair and 
reasonable rates. Under such a system, it is obvious that 
permanent rate proceedings would be greatly expedited. 
As a result of the temporary rate technique, however, all 
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such incentive is lost, and there is created in its place an 
incentive on the part of the carrier to object to Board pro¬ 
posals and to contest such proposals, even though there 
may be less than a reasonable likelihood of success. This 
reversal of incentives is occasioned by the fact that the 
carrier, as in the case of Pan American and American 
Overseas, receives a show cause order proposing a perma¬ 
nent rate, and at the same time, by issuance of a temporary 
rate order, the carrier receives the entire amount of money 
which the show cause order proposes. The carrier, having 
received the full amount of money to which the Board feels 
it is entitled, is then in a position to raise every conceivable 
objection to the proposed permanent rate and to contest 
it on every conceivable point. The carrier does not as a 
practical matter run any risk of loss as a result of con¬ 
testing the Board’s proposal, and there is always the 
chance that it may prevail on certain points and that it, 
therefore, may ultimately receive an additional amount of 
mail pay. In any event, the carrier can keep the rate case 
pending for months, and even years, and during such 
period it may even become entitled to a further increased 
temporary rate. 

With respect to the particular temporary rates which 
the Board has fixed for American Overseas and Pan Amer¬ 
ican, certain points can be urged which it is believed are 
sufficient to show that the Board’s rate orders are invalid. 

Allowance for Taxes 

The rates fixed are for substantial past periods. Re¬ 
spondent has allowed a return of 7% after taxes. It has 
necessarily allowed for the amount of taxes which the car¬ 
riers may be required to pay, but respondent has made no 
adequate estimate whatever with respect to this tax liabil¬ 
ity. It has simply allowed an amount of mail pay sufficient 
to enable the carrier to break even and an additional 
amount which, after deduction of a theoretical tax pay¬ 
ment of 38%, will result in a net return of 7% on invest¬ 
ment. Whether actual tax payments for this past period 
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will bear any relationship whatever to the Board’s esti¬ 
mate, only the carrier can know. Based on the Board’s 
opinion, the following appears to represent the picture with 
respect to this matter: 

Amount of mail pay awarded 
American Overseas (Jt. 

App. 68, 85) $10,146,000 

Break even need (Jt. App. 

• 67) $6,209,000 

Return on recognized invest¬ 
ment of $12,377,000 at 7% 

for 3 years (Jt. App. 67) 2,599,170 8,808,170 

Balance believed to represent 

taxes allowed $ 1,337,830 

Amount of mail pay awarded 
Pan American (Jt. App. 

146,166) $24,635,000 

Break even need (Jt. App. 

145) $16,262,000 

Return on recognized invest¬ 
ment of $25,833,000 at 7% 

for 3 years (Jt. App. 145) 5,424,930 21,686,930 

Balance believed to represent 
taxes allowed $ 2,948,070 

In neither case has the Board made any adequate anal¬ 
ysis to determine what taxes would actually be for the 
past period involved, and any close relationship between 
the amounts apparently allowed for taxes and the amounts 
which may actually be paid in taxes for the period in¬ 
volved would be purely coincidental. Although no deter¬ 
mination can be made from the Board’s opinion with re¬ 
spect to actual tax liability, it appears, even on the basis 
of that opinion, that American Overseas has been allowed 
approximately three-quarters of a million dollars and Pan 
American approximately a million dollars for taxes which 
will apparently never have to be paid. In the case of 
American Overseas, the Board disallowed expenses of 
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$2,081,000 (Jt. App. 77). These expenses, although dis¬ 
allowed for mail pay purposes, would appear to be proper 
expenses in determining tax liability. Thirty eight percent 
of this, or approximately three-quarters of a million dol¬ 
lars which will presumably never have to be paid for taxes, 
has been allowed American Overseas to cover tax liability. 

In the case of Pan American the comparable tax allow¬ 
ance appears to be $2,948,070. Again, the Board has 
apparently failed to take into consideration in determining 
tax liability a mail pay disallowance of some $2,598,000, a 
great part of which would appear to be deductible for tax 
purposes. Approximately 38% of this figure, or some¬ 
thing in the neighborhood of a million dollars, appears to 
have been allowed for taxes which may never have to be 
paid. 

Cargo Losses 

In the Pan American case, the Board found (Jt. App. 
114) “. . . the all cargo service has failed by approxi¬ 
mately $232,000 to cover even its added costs . . .” and 
concluded (Jt. App. 116) “. . . that the proper develop¬ 
ment of all cargo operations at this time and under the 
circumstances in the instant case does not require financial 
support from the government to accomplish the objectives 
of the Act. The all cargo capacity and estimated loss 
therefrom during the period under review will therefore 
not be recognized for rate making purposes.” The Board 
appears, however, to have made no reasonably accurate 
estimate of actual losses incurred in Pan American’s all¬ 
cargo service. The estimated loss of $232,000 mentioned 
above was disallowed, but it appears that the loss, prop¬ 
erly determined, was substantially greater than that 
amount. The Board charged only direct flight costs and 
estimated sales costs of 7M>% of revenue against the 
scheduled cargo service. System traffic and sales costs 
amount to 63.95^, whereas traffic and sales costs charged 
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by the Board against the cargo service amount to 8.35*. 
Allowing an estimated 20* for passenger service cost per 
revenue mile, the reasonable system cost for traffic and 
sales, exclusive of passenger service, would approxi¬ 
mate 43.95*. Page 3 of Appendix 4 (Jt. App. 155) shows 
direct cargo expenses, including flying operations, main¬ 
tenance, depreciation and traffic and sales, totalling $787,- 
474. On a revenue mile basis this would amount to 159.06*. 
Appendix 4, page 5, (Jt. App. 157) shows the following 
system costs which would be reasonable charges to all¬ 
cargo operations on an allocated cost basis: 


Direct maintenance per revenue mile 30.79* 

Ground operations 43.62* 

Traffic and sales 35.60* 34 

General and administrative 29.904 

Depreciation ground 2.39* 


Total 142.30* 


The total cost on what we believe to be a proper basis 
chargeable to all-cargo flights would be 159.06* plus 
142.30*, or 301.36* per revenue mile. On the basis of 495,- 
000 revenue miles reported (Jt. App. 114), the cost be¬ 
comes $1,491,732, and the loss becomes $936,732, based on 
estimated revenues of $555,000 (Jt. App. 114). Respond¬ 
ent has disallowed a loss of only $232,474, and would ap¬ 
pear to have reimbursed Pan American for a loss of $704,- 
258 on its all-cargo services which it found did ‘ ‘ not require 
financial support from the government . . .” (Jt. App. 
116). 

With respect to the all-cargo services of American Over¬ 
seas, the Board stated “the approximate excess of $9,000 
of the estimated revenues over the estimated direct flight 
and sales costs of this service indicate that its operations 


34 Traffic and sales are shown as 63.95*. 20* has been deducted to 
cover passenger service not applicable to freight operations, and 8.35* 
charged by the Board as sales expense has been deducted. 
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impose no burden on the mail service/’ (Jt. App. 40-41). 
The statement of tentative findings and conclusions does 
not disclose the costs or revenues which were considered 
by the Board in making the foregoing determination. On 
the basis of a computation comparable to the one above 
set forth concerning Pan American’s all-cargo operation, 
it would appear that an additional expense of some $80,500 
chargeable to the all-cargo service would be proper. Cred¬ 
iting the $9,000 excess of estimated revenue over estimated 
added costs and sales expense found by the Board would 
leave a net loss for the all-cargo operation of some $71,500 
for which American Overseas would appear to have been 
improperly compensated through mail pay. 

Non-scheduled Operations 

In its statement of tentative findings in the Pan Ameri¬ 
can case, the Board found “it would not be appropriate 
to burden the mail pay with losses attributable to non- 
scheduled operations.” It disallowed an estimated loss 
of $247,000 (Jt. App. 116). On the basis of system direct 
costs and indirect costs excluded by the Board, as shown 
in Appendix 4 of the Board’s statement (Jt. App. 157), 
a proper revenue mile cost figure chargeable to non- 
scheduled service would appear to be in the neighborhood 
of 321.27^. On the basis of 1,038,740 revenue miles flown 
in the non-scheduled service, expense properly allocable 
thereto would amount to approximately $3,337,160, or a 
loss in addition to the loss of $1,912,874 found by the 
Board, amounting to approximately $1,700,241, which ap¬ 
pears to have been underwritten by mail pay. 

With respect to American Overseas, the Board found 
that its non-scheduled services during the years 1946 and 
1947 imposed no burden on the mail service. Its conclu¬ 
sion here again was apparently reached on an “added 
cost” theory. On the basis of what vre believe to be 
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properly allocated costs, we conclude that the non-scheduled 
services resulted in a net loss to American Overseas of 
something in the neighborhood of $103,000, for which the 
carrier will apparently be compensated through mail pay. 
With respect to the year 1948, there seems to be some 
discrepancy in the Board’s figures. In its statement of 
tentative findin gs, it states that revenues from the non- 
scheduled services for that year amounted to $1,100,000 
(Jt. App. 41). Non-scheduled revenues, according to Ap¬ 
pendix 4 of its statement (Jt. App. 78), are $1,282,000. 
In the Statement direct flight costs, indirect maintenance 
and sales costs charged to the non-scheduled service are 
shown as $719,000 (Jt. App. 41). In Appendix 4 to the 
Statement, however, (Jt. App. 78) the total estimated ex¬ 
penses of non-scheduled services, apparently a comparable 
figure, are shown as $937,000. 

On the basis of 593,000 plane miles flown in non-sched¬ 
uled operations (Jt. App. 41) system operating expenses 
allocable to non-scheduled services for 1948 appear to be 
$1,640,890. Deducting revenues of $1,282,000 appears to 
leave a net loss of $358,890 rather than a profit as indi¬ 
cated in the Board’s statement of tentative findings. It 
appears that this loss is being reimbursed through mail 
pay. 

On the assumption that the foregoing analysis is correct, 
and that the method of arriving at costs is proper, Pan 
American has in fact received mail pay in the neighbor¬ 
hood of $3,404,241 in excess of mail pay to which it may 
properly be entitled. On the basis of similar assumptions, 
American Overseas has received such excessive mail pay 
in the neighborhood of $1,283,390. From the standpoint 
of Seaboard and of reasonable protection to Seaboard 
against uneconomical competition by subsidized carriers, 
it is of no consequence that the rate under which funds 
are received is called a “temporary” rate. Regardless 
of the nature of the order under which mail pay funds 


49 


are paid to subsidized carriers, the effect on Seaboard is 
identical. Excessive funds are received by competing car¬ 
riers, and there is virtually no possibility of their being 
recaptured by the Board. Nor is it of any significance 
whether excessive mail pay may be authorized because of 
uneconomically conducted cargo operations, because of im¬ 
proper determination of tax liability, because of losses in¬ 
curred in non-scheduled operations, or for any other rea¬ 
son. Regardless of the reason why excessive funds are 
authorized, the effect of such excessive authorization on 
Seaboard is identical, and regardless of the reason for 
authorizing payment of such funds, the fact that they 
constitute excessive mail pay to which such carriers are 
not entitled places those carriers in such a position that 
they are better able to conduct uneconomical cargo oper¬ 
ations in unfair competition with Seaboard. 

Although at this stage in the proceeding it is difficult, 
as already indicated, to adequately attack the legality of 
the Board’s temporary rate orders before this Court for 
review, it is believed that the foregoing considerations are 
sufficient to sustain Seaboard’s contention that those orders 
are void, in and of themselves, and without regard to their 
invalidity for failure of Respondent to permit Seaboard to 
intervene. 


CONCLUSION 

It is respectfully requested that this Court should hold 
invalid the respondent’s orders denying Seaboard’s peti¬ 
tions to intervene in the Pan American and American 
Overseas “temporary” rate proceedings, and its orders 
limiting Seaboard’s intervention in the “final” rate pro¬ 
ceedings; that it should set aside the “temporary” rate 
orders in each case; and should direct respondent to per¬ 
mit petitioner to intervene in the mail rate proceedings 
involving both carriers, without restriction as to petition- 
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er’s participation respecting “temporary” or “final” rate 
aspects of the proceedings and without restrictions as to 
the issues in which petitioner may participate. 

Respectfully submitted, 

Hard y K. Maclay 
Stanley Gewirtz 

1757 K Street, N. W. 
Washington, D. C. 

Attorneys for Petitioner 

Of Counsel: 

Douglas M. Amann 
Fennelly, Lowenstein, Engelhard 
& Pitcher 

25 Broad Street 

New York (4), New York 
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SUPPLEMENT 

Civil Aeronautics Act of 1938: 

Sec. 401. (a) No air carrier shall engage in any air 

transportation unless there is in force a certificate issued 
by the Authority authorizing such air carrier to engage in 
such transportation: Provided, That if an air carrier is 
engaged in such transportation on the date of the enact¬ 
ment of this Act, such air carrier may continue so to 
engage between the same terminal and intermediate points 
for one hundred and twenty days after said date, and 
thereafter until such time as the Authority shall pass upon 
an application for a certificate for such transportation if 
within said one hundred and twenty days such air carrier 
files such application as provided herein. 

Sec. 401. (d) (1) The Authority shall issue a certifi¬ 

cate authorizing the whole or any part of the transporta¬ 
tion covered by the application, if it finds that the applicant 
is fit, willing, and able to perform such transportation 
properly, and to conform to the provisions of this Act 
and the rules, regulations, and requirements of the Au¬ 
thority hereunder, and that such transportation is required 
by the public convenience and necessity; otherwise such 
application shall be denied. 

Sec. 401. (d) (2) In the case of an application for a 

certificate to engage in temporary air transportation, the 
Authority may issue a certificate authorizing the whole 
or any part thereof for such limited, periods as may be 
required by the public convenience and necessity, if it 
finds that the applicant is fit, willing, and able properly 
to perform such transportation and to conform to the pro¬ 
visions of this Act and the rules, regulations, and require¬ 
ments of the Authority hereunder. 

Sec. 410. The Authority is empowered to approve or 
disapprove, in whole or in part, any and all applications 
made after the effective date of this section for or in 
connection with any loan or other financial aid from the 
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United States or any agency thereof to, or for the benefit 
of, any air carrier. No such loan or financial aid shall 
be made or given without such approval, and the terms 
and conditions upon which such loan or financial aid is 
provided shall be prescribed by the Authority. 

Sec. 416. (a) The Authority may from time to time 

establish such just and reasonable classifications or groups 
of air carriers for the purposes of this title as the nature 
of the services performed by such air carriers shall re¬ 
quire ; and such just and reasonable rules, and regulations, 
pursuant to and consistent with the provisions of this title, 
to be observed by each such class or group, as the Authority 
finds necessary in the public interest. 

(b) (1) The Authority, from time to time and to the 
extent necessary, may (except as provided in paragraph 
(2) of this subsection) exempt from the requirements of 
this title or any provision thereof, or any rule, regulation, 
term, condition, or limitation prescribed thereunder, any 
air carrier or class of air carriers, if it finds that the en¬ 
forcement of this title or such provision, or such rule, 
regulation, term, condition, or limitation is or would be an 
undue burden on such air carrier or class of air carriers 
by reason of the limited extent of, or unusual circum¬ 
stances affecting, the operations of such air carrier or class 
of air carriers and is not in the public interest. 
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AMENDMENT TO PETITION FOE JUDICIAL REVIEW 

[This amendment was inadvertently omitted from the Joint 
Appendix and is reprinted in this brief for the con¬ 
venience of the Court. The amendment was allowed 
by order of this Court dated June 1, 1949.] 

TO THE HONORABLE, THE JUDGES OF THE 
UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT: 

Permission of this Court having been granted, petitioner 
hereby files this amendment to its petition for review in 
the above proceeding. In addition to review by this Court 
of orders Serial Nos. E-2730 and E-2733, of which review 
is sought in petitioner’s original petition for review, peti¬ 
tioner seeks review in this same proceeding of orders 
Serial Nos. E-2775 and E-2776, dated April 29, 1949, which 
said orders were entered by respondent and which made 
finally effective temporary mail pay for Pan American 
Airways, Inc., and American Overseas Airlines, Inc., in 
the amounts of $24,635,000 and $10,146,000, respectively, for 
the years 1946,1947, and 1948. These orders were entered 
in the proceeding before respondent after petitioner had 
fild its petition for review of orders of respondent Serial 
Nos. E-2730 and E-2733 denying petitioner leave to inter¬ 
vene in the proceedings and became effective on May 3, the 
day on which this Court denied petitioner’s request for 
stay of further proceedings before respondent. 

In addition to the points relied on which are set forth 
in the original petition for review, petitioner relies on the 
following points: 

1. Orders Serial Nos. E-2775 and E-2776 are not sup¬ 
ported by adequate findings and conclusions. 

2. Respondent’s findings are not supported by substan¬ 
tial evidence. 

3. Respondent’s findings are arbitrary, capricious, and 
without support in the record. 
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4. Respondent erred in failing and refusing to consider, 
receive evidence, or permit oral argument on questions and 
issues which it was legally required to consider and decide 
in said proceedings. 

5. The procedure followed by respondent in the pro¬ 
ceedings in which said orders were entered was unlawful 
in that: 

a. No hearing was held as required by statute. 

b. Petitioner was denied a hearing contrary to applica¬ 
ble provisions of respondent’s Rules of Practice, 
contrary to statutory requirement, and in violation 
of due process of law. 

THE RELIEF PRAYED 

WHEREFORE, Petitioner prays: 

I. That a copy of this amendment to petition for review 
be served upon the Civil Aeronautics Board. 

II. That said Board be required to certify and file in 
this Court a transcript of the records of the proceedings 
in which orders Serial Nos. E-2775 and E-2776 of the Civil 
Aeronautics Board, dated April 29, 1949, were entered, in 
accordance with the requirements of Section 1006 of the 
Civil Aeronautics Act of 1938, as amended. 

III. That said orders of the Civil Aeronautics Board 
be reviewed, declared unlawful, and that the same be set 
aside. 

IV. That this Court grant petitioner such other and 
further relief as the Court may deem proper. 
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IN THE 


llnttrh States fflmxrt 0! Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10242 


Seaboard & Western Airlines, Inc., 

Petitioner, 

v. 

Civil Aeronautics Board, 

Respondent. 


on petition to review an order of the civil 
aeronautics board. 


BRIEF FOR INTERVENER, PAN AMERICAN 

AIRWAYS, INC. 

Statement of the Case 

This is a proceeding brought by Seaboard & Western 
Airlines, Inc. under Section 1006 of the Civil Aeronautics 
Act of 1938, as amended, to review and set aside orders 
of the Civil Aeronautics Board. Pan American Airways, 
Inc. filed a motion for leave to intervene in this cause on 
May 2, 1949 and leave to intervene was granted by this 
Court on May 3, 1949.* 

Pan American is a scheduled air carrier operating 
under a certificate of public convenience and necessity 
between the United States and points in Europe and 


* Pan American’s motion to intervene is printed in the Appendix to this brief, 
pp. 33-36, infra. 
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beyond. Seaboard is an irregular air carrier operating 
under a letter of registration issued by the Board exempt¬ 
ing it from certain provisions of the Act, and engaged 
in the carriage of cargo between the United States and 
foreign countries. 

Pan American, being engaged in the transportation of 
persons, property and mail under its certificate, is entitled 
to and does receive mail pay from the United States Gov¬ 
ernment pursuant to Section 406(a) and (b) of the Act (49 
U.S.C., Section 486(a) and (b)). Seaboard, as an irreg¬ 
ular and uncertificated carrier engaged in the transporta¬ 
tion of property, which does not include mail, is not 
entitled to nor does it receive any mail pay from the 
United States. 

By order made on December 30, 1944 and modified July 
15, 1946, the Board initiated a proceeding to fix and deter¬ 
mine the fair and reasonable rates of compensation for 
the transportation of mail for Pan American’s operations 
under its transatlantic certificate to points in Bermuda, 
Europe, Africa and Asia (Jt. App. 107). Seaboard on 
December 8, 1948 filed with the Board a petition for leave 
to intervene (Jt. App. 100) in this proceeding. 

Seaboard’s petition alleged that “there is a grave danger 
that the certificated carriers will use such mail payments 
to subsidize uneconomical property carriage operations, 
permitting them to lower their rates to the point where Sea¬ 
board & Western is forced into an unfair competitive posi¬ 
tion which would threaten its ability to survive” (Jt. 
App. 102) and that “unless Seaboard & Western is per¬ 
mitted to intervene in this proceeding there exists a 
strong possibility that the scheduled airlines including 
Pan American Airways, Tnc. will be able to carry prop¬ 
erty in international air commerce at unrealistic and 
uneconomical rates and recover the losses sustained through 
such operations by subsidy payments from the United 
States Government” (Jt. App. 103). Seaboard further 
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stated in its intervention petition that it “must necessarily 
be assured that Pan American Airways, Inc. shall not be 
permitted to use mail pay grants from the public Treasury 
as a subsidy for air freight operations conducted on an un¬ 
realistic and uneconomical rate structure” (Jt. App. 103). 

The Board denied Seaboard’s petition in part and 
granted it in part (Jt. App. 167). The Board found that 
Seaboard had not alleged any matter showing that it had 
a substantial interest entitling it to intervene in the pro¬ 
ceeding as a matter of right. It further found that, as 
a matter of discretion, Seaboard should be allowed limited 
intervention in the determination of a final mail rate as 
“to such issues as relate to cargo operations and the ex¬ 
tent, if any, to which such cargo operations should be 
underwritten with ‘need’ mail pay.” The Board also 
found that the intervention of Seaboard in the determina¬ 
tion of temporary rates would unduly delay the proceed¬ 
ing and, because of the limited issues involved, would not 
contribute materially to the proper determination of those 
rates (Jt. App. 167-168).* 

On April 19, 1949 the Board issued a statement of 
tentative findings and conclusions concerning the proposed 
mail rates for the transatlantic operations of Pan Ameri¬ 
can for the period from January 1, 1946 through Decem¬ 
ber 31, 1948 (Jt. App. 107-163). Simultaneously with the 
issuance of these findings the Board issued two show cause 
orders, one proposing that the rates set forth in the 
tentative findings should be fixed as permanent rates 
(Jt. App. 164) and the other proposing that such rates 
should be fixed immediately as temporary rates (Jt. App. 
165). Notice of hearing on the determination of the 
temporary rate was issued on April 22, 1949 and hearings 
were held on April 27, 1949. The Board thereafter on 
April 29, 1949 issued its order (Serial No. E-2775) fixing 

* The brief filed by the Board in No. 10086 (Seaboard & Western Airlines v. 
Civil Aeronautics Board ) explains the practice of the Board in fixing temporary 
rates (pp. 2-3, footnote 4). 
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the temporary rates in the amounts proposed in the show 
cause order (Jt. App. 17S). As a result of this order Pan 
American received temporary mail pay in the amount of 
$12,783,000 over the amounts previously received by it. 
The order provided “that this proceeding remain open 
pending entry herein of an order fixing a final rate 
or rates for the period January 1, 1946 through December 
31, 1948, inclusive, which said final rate or rates may be 
higher or lower than the temporarv rate fixed herein” (Jt. 
App. 182). No further action has yet been taken looking 
toward the determination of final rates. 

The orders that Seaboard seeks to have reviewed are 

(1) the order granting only limited intervention by Sea¬ 
board in the permanent mail pay proceeding and denying 
intervention in the temporary mail rate proceeding, and 

(2) the order fixing and determining the fair and reason¬ 
able temporary rate of compensation for the transporta¬ 
tion of mail bv Pan American. 

* 


Summary of Argument 

The orders that Seaboard seeks to have reviewed in this 
case are not final orders and hence are not reviewable at 
this stage of the administrative process. The order fixing 
temporary rates for the period January 1, 1946—Decem¬ 
ber 31, 1948 can be modified in the mail pay proceeding 
with retroactive effect. Therefore, it does not determine 
final rights or obligations of any of the parties or of 
Seaboard. The order denying intervention in the proceed¬ 
ing to fix temporary rates and granting limited interven¬ 
tion in the proceeding to fix permanent rates is clearly an 
intermediate order and as such is not subject to review 
at this time. 

However, if the Court should hold that the orders can 
now be reviewed, they are right and should be affirmed. 
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Seaboard was not entitled to intervene in the mail pay 
proceeding as of right. It would be so entitled only if 
an order made therein would violate a substantive legal 
right of Seaboard. It is not enough that Seaboard is a 
competitor of Pan American even if, as Seaboard alleges, 
the Act requires the Board to consider the probable com¬ 
petitive consequences of such an order. Neither Section 
406 nor any other section of the Act gives petitioner a 
substantive right to be free from the competition of a 
duly certificated carrier operating at what petitioner con¬ 
siders an excessive rate of mail pay. Neither does any 
provision of the Act give Seaboard a substantive right 
to be free from competition which it regards as “uneco¬ 
nomic”, unless the facts would justify the remedy against 
“unfair competition” provided by Section 411. 

Even if it were to be assumed that petitioner has a 
substantive right to be protected against what it terms 
“uneconomic” competition, an order made under Section 
406 cannot impair the right. The order can only fix mail 
pay; it cannot prohibit or authorize particular competitive 
practices. 

Petitioner has no right to intervene or standing to sue 
as a representative of the public interest, because peti¬ 
tioner cannot show that it has the necessary standing to 
represent the public. Furthermore, the petitioner has no 
legal standing as a representative of the public interest to 
attack an award compensating another carrier for services 
rendered the Government or to attack a grant by the 
Government. 

Since Seaboard has no absolute right to intervene, its 
intervention was discretionary with the Board. The 
Board’s orders were not an abuse of this discretion. 
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ARGUMENT 

I 

The Orders Sought to be Reviewed are not Final 
Orders and, if Reviewable at all, are not Reviewable 
at this Stage of the Administrative Process. 

Kvon if it were to be assumed, for the sake of argument 
only, that Seaboard had an absolute right to intervene 
in the mail pay proceedings, its petition for review would 
still be premature. As yet, no final order has resulted 
from those proceedings. Interlocutory or intermediate 
orders of an administrative body are not reviewable except, 
upon the issuance of a final order of the agency. Fed. 
Power Comm’n v. Edison Co., 304 U. S. 375; United States 
v. Los Angeles R.R., 273 U. S. 299; Delaware & Hudson 
Co. v. United States, 266 U. S. 438; Mansfield Journal Co. 
v. Federal Communications Commission, Appeals D.C. No. 
9817, decided March 7, 1949, 17 LW 2420. 

To constitute a final order subject to review the order 
must determine legal rights or obligations “as a consum¬ 
mation of the administrative process. ” C. & S. Air Lines, 
Inc. v. Waterman Cory., 333 U. S. 103, 113. The orders 
that petitioner seeks to have reviewed are not orders that 
consummate the administrative process but are orders 
made at an intermediate stage of the proceeding. For 
that reason the orders are interlocutory and are not now 
subject to direct review. Such orders are reviewable only 
in conjunction with review of a final order resulting from 
the mail pay proceedings. 

Section 1006 of the Act providing for review of “any 
order” does not support the contention that interlocutory 
orders are immediately subject to court review.* C. & S. 

* In the Waterman case the Court stated (p. 113) : “But administrative orders 
are not reviewable unless and until they impose an obligation, deny a right, or fix 
some legal relationship as a consummation of the administrative process.” This 
statement was made with particular reference to the class of orders that are 
reviewable under Section 1006 of the Act and, therefore, precludes any argument 
that Section 1006 is broad enough to include interlocutory as well as final orders. 
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Air Lines, Inc. v. Waterman Corp., 333 U. S. 103, 113; 
Aero-Van Express Corp. v. Civil Aeronautics Board, 
Appeals D.C., No. 10038, decided December 20, 1948. 
Petitioner’s effort to obtain consolation from Section 10(c) 
of the Administrative Procedure Act (5 U. S. C. 
1009(c)) is unsuccessful. This section does not change 
the existing rule that interlocutory orders are reviewable 
only upon review of the final administrative action. 
Eastern Utilities Assoc, v. Securities <& Exch. Com’n, 
162 F. (2d) 385, 387 (C.C.A. 1st, 1947). Indeed, Section 
10(c) was specifically designed to negative any intention 
to make interlocutory or intermediate orders immediately 
reviewable. Attorney General’s Manual on tine Admin¬ 
istrative Procedure Act, p. 137. 

These principles require the conclusion that the orders 
Seaboard is attacking are not now subject to judicial 
review because they are interlocutory in character. This 
is true, as we will now show, both of the order fixing 
temporary rates and of the order denying Seaboard’s 
petition to intervene in the temporary rate proceeding but 
granting it limited intervention in the permanent rate 
proceeding. 

A. The Order Fixing Temporary Rates is not 
a Final Order and therefore is not Subject 
to Review. 

The order fixing temporary mail rates for the period 
January 1,1946—December 31,1948, which Seaboard seeks 
to have reviewed, was issued in a proceeding that is still 
before the Board. The order does not finally fix mail pay 
rates nor does it assure that Pan American will be en¬ 
titled to the amount of temporary mail pay determined 
by the order. The order specifically provided that “this 
proceeding remain open pending entry herein of an order 
fixing a final rate or rates for the period January 1, 1946 
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through December 31, 1948, which said final rate or rates 
may be higher or lower than the temporary rate fixed 
herein” (Jt. App. 182). 

The order, therefore, does not finally determine any 
rights or obligations of the Board since the Board can fix 
the rate higher or lower than that specified in the order, 
and, if it does the latter, can direct the repayment of 

amounts theretofore paid. It does not fix any rights or 

obligations of the Postmaster General since he also is free 
to request and obtain lower rates than those determined 
by the order and to recapture any amount paid Pan Amer¬ 
ican in excess of the rates fixed by the final order of the 
Board. Nor does the order fix any rights or obligations 
of Pan American since Pan American might have 

attempted to obtain higher final rates than those fixed in 

the order. 

Since the decision determining the temporary rates is 
not final as to the party issuing the order, as to the 
party making the payment, or as to the party receiving 
the payment, the decision cannot be final as to Seaboard. 
Southland Industries v. Federal Communications Com’n, 
69 App. D.C. 82, 83,* 99 F. (2d) 117, 118 (1938); In re 
Prindiblc, 115 F. (2d) 21, 22 (C.C.A. 3rd, 1940). 

Equally clearly, the temporary rate order does not, 
under the intervention allowed by the Board, determine 
any rights of Seaboard, assuming, arguendo , that Sea¬ 
board has rights that might be affected by an order 
finally determining Pan American’s mail pay. Seaboard 
can participate in the final rate proceeding and attempt 
to have the final rate reflect its views. 

* This Court, in the Southland Industries case stated: 

“It is a well recognized principle that an appeal cannot be taken from an 
interlocutory order ( Metzger v. Kelly, 34 App. D.C. 548), or from a 
judgment or decree not final as to all the parties, the whole subject-matter 
and all the causes of action involved, '* * * and that if the judgment or 
decree be not thus final and complete, the writ of error or appeal must be 
dismissed for want of jurisdiction.’ Arnold v. United States for Use of 
Guimarin & Co., 263 U. S. 427, 434, 44 S. Ct. 144, 147, 68 L. Ed. 371.” 
(Emphasis added.) 
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Certainly if an order such as the temporary rate order 
issued by the Board had been 1 landed down bv a lower 
court, it would be deemed so lacking in finality as not to 
be subject to review. A decree is not final for purposes 
of review unless it terminates the litigation between the 
parties and leaves nothing to be done except to enforce 
the order. See Arnold v. Guimarin & Co., 263 U. S. 427, 
438. In contrast, the Board’s temporary mail pay order 
does not terminate the proceeding but expressly leaves 
the proceeding open to decide that a lower or higher 
amount is due. 

In analogous situations the courts have held that an 
order providing for the payment of money which may 
be reviewed and revised by the court making the order 
is not final as to any payments that are subject to this 
power of review and revision. Phillips v. Kepler, 47 
App. D.C. 348 (1918); Lynde v. Lynde, 181 U. S. 193. 

The mere fact that the payment of the funds determined 
by the order has been made does not give the order the 
required finality, as petitioner seems to assume. The 
payment of the funds did not determine any rights or 
obligations. In United States v. Mattingly, 52 App. D. C. 
1S8 (1922), an order by a lower court directing the return 
of property illegally seized was held not to be a final 
order. This Court held that the order of the lower court 
was not final because it did not finally determine the right 
of property or the right to retain the property. See United 
States v. Marquette, 270 Fed. 214 (C.C.A. 9th, 1921). 

To support the contention that this order fixing tem¬ 
porary rates is a final order, petitioner relies upon Braniff 
Airways v. Civil Aeronautics Board, 79 App. D.C. 341, 147 
F. (2d) 152 (1945) and Pan American Airways Co. v. Civil 
Aeronautics Board, 121 F. (2d) 810 (C.C.A. 2d, 1941), in 
which the courts entertained petitions for review of 
orders granting certificates to engage in temporary air 
transportation under Section 401(d)(2) of the Act. Peti- 
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tioner's reliance on these cases is wholly misplaced. 
Certificates granting authority to engage in air transpor¬ 
tation for a limited period are quite different in character 
and effect from the temporary rates under consideration 
here. Such certificates have the same finality for their 
duration as do certificates unlimited in time. The Board 
has retained no more power to alter or revise them retro¬ 
actively than it has with respect to a permanent certificate 
issued under Section 401(d)(1). They bear no analogy* 
whatever to orders fixing temporary rates which by their 
express terms, can be revised retroactively for the entire 
period covered. 

The order under consideration is closely analogous to 
that discussed in Beaver Valley Water Co. v. Driscoll, 28 
F. Supp. 722 (W.D. Pa., 1939). The order in that case 
resulted from a temporary rate proceeding established 
by a state statute which allowed the fixing of a temporary 
rate without consideration of all of the factors necessary 
to meet constitutional requirements of determination of a 
reasonable rate. The statute authorizing such a procedure 
provided that the rates would be effective until the final 
determination of the rate proceeding and further provided 
that if the rates fixed in the final rate proceeding were 
higher than those fixed in the temporary proceeding, the 
utility could recoup the losses due to the lower rates by 
increasing rates over and above the final rates fixed. The 
court held that because of this recoupment provision the 
fixing of such temporary rates did not constitute a final 
legislative act.* See also Bronx Gas and Electric Co. v. 
.1 faltbie, 271 N. Y. 364. 

Since the order fixing temporary mail pay does not 
finally determine the rates and since the rights and obli¬ 
gations of the parties are therefore not established by it. 
the order is not final and should not be reviewed. 

* The question in the Beaver Valley case was not whether the order was 
rcviewable but was whether the statute under which the order was issued was 
constitutional. Consequently the question of finality was not specifically deter¬ 
mined although the court strongly indicated that such an order lacked the 
required finality. 
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B. Since the Order Fixing Temporary Mail Pay 
Rates is not a Final Order, the Order Denying 
Intervention in the Temporary Rate Making 
Procedure is not Reviewable. 

Since the order fixing temporary rates is interlocutory, 
the order denying intervention in the temporary rate 
making procedure also lacks finality. Cf. United States v. 
Los Angeles R.R., 273 U. S. 299, 310; Sykes v. Jennie 
Wren Co., 64 App. D.C. 379, 78 F. (2d) 729 (1935). It 
would be wholly illogical to permit review of the order 
denying petitioner the right to intervene in the temporary 
rate proceeding when the proceeding in which interven¬ 
tion was sought could not result in a final order subject 
to review. 

C. The Part of the Order Granting Limited 
Intervention in the Proceeding to Fix Final 
Rates is not Reviewable at this Stage of 
the Administrative Process because it is not 
a Final Order. 

Petitioner seems to argue that there is something 
unique about orders relating to intervention that makes 
such orders directly appealable. By usual standards an 
order denying intervention is a procedural or interlocu¬ 
tory order that cannot be reviewed prior to a final deter¬ 
mination adversely affecting petitioner in the proceeding 
in which the order has been entered. There is no funda¬ 
mental difference between an order denying intervention 
and one denying consolidation which has been held not to be 
appealable until final consummation of the administrative 
process. Mansfield Journal Co. v. Federal Communications 
Com 'n, App. D.C., No. 9817, decided March 7,1949,17 L. W. 
2420; Skirvin v. Mesta, 141 F. (2d) 668, 671-672 (C.C.A. 
10th, 1944). Orders denying intervention are not unlike 
orders denying service of a trial examiner’s report, 
Aluminum Co. of America v. Federal Power Commission, 
76 App. D.C. 182,130 F. (2d) 445 (1942), orders instituting 
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a proceeding. Aero-Van Express Corporation v. Civil Aero¬ 
nautics Board, App. D.C., No. 1003S, decided December 20, 
1048, and orders directing a hearing, Wagner v. Mitchell, 
61 F. Supp. bGo (M. D. Pa., 1945). None of these orders 
is reviewable except upon review of a final order. 

In its brief (p. 11) petitioner cites three cases to sup¬ 
port the contention that orders denying intervention are 
directly appealable. In Communications Comm’n v. N.B.C., 
319 U. S. 239, the Supreme Court reviewed both an order 
denying intervention and a final order modifying a 
license. That decision cannot be regarded as holding that 
an order denying intervention is itself a final order that 
can be the subject of interlocutory appeal.* In Okin v. 
Securities <£ Exchange Commission, 143 F (2d) 960 (C.C.A. 
2d, 1944), the court stated that an order denying inter¬ 
vention, when intervention was not a right, was not 
appealable. The opinion in that case did not even dis¬ 
cuss the question whether appeal of an order denying 
intervention as a matter of right can be taken at an inter¬ 
locutory state of the administrative proceeding. The only 
decision cited by petitioner in which the language sup¬ 
ports petitioner’s contention is Alston Coal Co. v. Federal 
Power Commission , 137 F. (2d) 740 (C.C.A. 10th, 1943). 
In that case the court relied entirely on the National 
Broadcasting case which, as we have pointed out, did 
not involve interlocutory review of an order denying 
intervention. The passage from the opinion in the Alston 
case quoted by petitioner is not controlling on this Court 
and states an incorrect view of the law. Whatever may 
be the rule in other jurisdictions, this Court has indicated 
that it will not allow direct and immediate appeal from 
an order denying intervention. Sykes v. Jenny Wren 

* The quotation from the National Broadcasting case on page 11 of petitioner’s 
brief docs not in any way involve appeal from an order denying intervention but 
relates entirely to petitioner’s standing to sue. The court merely states that if 
petitioner should he allowed intervention of right, it follows that he has the 
requisite interest to confer standing to obtain review of the order modifying 
its license. 
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Co., 64 App. D.C. 379, 382, 78 F. (2d) 729, 732 (1935) 
cert, denied 296 U. S. 624. 


II 

Seaboard Has No Right to Intervene in Proceed¬ 
ings Brought under Section 406 of the Civil Aero¬ 
nautics Act to Fix and Determine Mail Pay of Another 
Carrier. 

The argument made in petitioner’s brief in support of 
the asserted right to intervene falls into two parts. The 
first part consists of a general discussion of decisions 
which petitioner asserts establish the principle that “a 
right to intervene exists in administrative proceedings 
where a regulatory statute requires the agency to weigh 
and consider the competitive or other consequences of its 
order upon the person seeking to intervene and upon the 
industry the regulatory statute was designed to control” 
(Pet. Brief, pp. 16-21). The second part of the argument 
purports to apply this asserted general principle to the 
language of the Civil Aeronautics Act and to the facts 
in this case (Pet. Brief, pp. 22-23). Both branches of the 
argument are unsound. 

A. The Right to Intervene in an Administrative 
Proceeding Depends upon whether the Person 
Seeking to Intervene Possesses a Substantive 
Right Which May be Directly and Substan¬ 
tially Affected by an Order Made in the 
Proceeding; the Right Does Not Exist Merely 
Because the Regulatory Statute Requires the 
Administrative Agency to Consider the Com¬ 
petitive Consequences of Its Order on the 
Person Seeking to Intervene. 

The interest which petitioner asserts gives it an absolute 
right to intervene in the proceeding under Section 406 is 
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an interest said to arise because petitioner is a competitor 
of Pan American. 

If a litigant asserts that he has standing to intervene 
or to sue because of threatened competitive injury, the 
question is raised whether he has a substantive right 
to be protected against the kind of competition of which 
lie complains. If the threatened competition is lawful, the 
litigant possesses no right that entitles him to intervene 
or to sue. Alabama Power Co. v. I ekes, 302 U. S. 464; 
Duke Power Co. v. Greenwood Co., 302 U. S. 485; Ten¬ 
nessee Power Co. v. T.V.A., 306 U. S. 118. On the other 
hand, if a regulatory statute makes certain acts of a com¬ 
petitor unlawful, then the litigant has a substantive right 
to be protected against those acts and that substantive 
right carries with it the procedural right to intervene in 
administrative proceedings or to institute legal proceed¬ 
ings for the protection of his interests.* 

The application of this rule may be illustrated by refer¬ 
ence to the cases arising under the Interstate Commerce 
Act, some of which are cited by petitioner in its brief. 
That statute provides that no carrier by rail shall extend 
its line, or construct a new’ line, or acquire or operate any 
line of railroad until it shall first have obtained from the 
Interstate Commerce Commission a certificate of public 
convenience and necessity.** Similarly, the statute makes 
it unlawful for any person to operate as a motor carrier 
except under a certificate of convenience and necessity 


* Competition prohibited by statute is not the only kind of unlawful competi¬ 
tion. Competition may be unlawful because it violates an exclusive franchise or 
some other contractual right of the plaintiff. See for example Sheridan- 
IVyoming Coal Co. v. Krug, 172 F. (2d) 282 (App. D.C. 1949). 

** If the permission granted by the Interstate Commerce Commission is in¬ 
valid, the courts regard the situation as though no permission has ever been given. 
Claiborne-Annapolis Ferry v. United States, 285 U. S. 382, 392. Hence a person 
threatened with competition which would be unlawful in the absence of permis¬ 
sion from the Commission has standing to attack the validity of an order that 
grants such permission. 
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issued by the Commission. Competition carried on in 
violation of these provisions of the statute is unlawful 
competition, and one who is threatened with such com¬ 
petition has a substantive right to protection which 
entitles him to intervene in administrative proceedings or 
to sue. See, for example, Alton Railroad Co. v. United 
States, 315 U. S. 15; Western Pacific Ry. Co. v. Southern 
Pacific Co., 284 U. S. 47; Texas <& Pacific Ry. v. Gulf, 
C. & S. F. Ry., 270 U. S. 266; Claiborne-Annapolis Ferry 
Co. v. United States, 285 U. S. 382.* In these and 
other cases decided under the Interstate Commerce Act 
it is clear that standing to sue depends upon the existence 
of a substantive right.** One who sues under the Inter¬ 
state Commerce Act to prevent competitive injury must 
show that the competition of which he complains is 
unlawful under the statute.*** 


* Flying Tiger, Inc. v. Atchison, Topeka & Santa Fe Ry. Co., 75 F. Supp. 188 
(S. D. Cal., 1947), cited by petitioner in its brief at pp. 17-18, is a case of the 
same kind. There it was held that an air line could sue to prevent unlawful 
competition carried on in violation of Section 401 of the Civil Aeronautics Act 
which requires every carrier to obtain a certificate of public convenience and 
necessity from the Civil Aeronautics Board. 

** The existence of the substantive right depends upon the provisions of the 
statute and not upon the factors that the regulatory agency may or must consider 
in reaching its decision. In the Chicago Junction case, 264 U. S. 258, the Court 
said that standing to attack a Commission order authorizing the acquisition of 
one carrier by another depended upon the provision of the Transportation Act of 
1920 prohibiting the acquisition unless validly authorized by the Commission. 

See also Moffett Tunnel League v. United States, 289 U. S. 113. There the 
Supreme Court held that a voluntary association representing the citizens of 
certain counties in Colorado had no standing to attack an order by the Interstate 
Commerce Commission approving the acquisition of one carrier by another. In 
passing on the proposed acquisition the Commission was obliged to consider its 
effect upon the transportation facilities and the citizens of the counties repre¬ 
sented by the plaintiff. However, the fact that the Commission was under this 
duty to weigh and consider the interest of the persons represented did not give 
the plaintiff standing to maintain the suit. 

*** In Western Pacific Railway Co. v. Southern Pacific Co., 284 U. S. 47, 51, 
the plaintiff sued “to prevent an unauthorized competitor from building an 
extension into territory already served by it.” The Supreme Court held that 
plaintiff had standing to sue under the Transportation Act of 1920 and said 
“Prior to the statute, it could not have maintained such a suit, since the com¬ 
petitor’s proposed action did not threaten interference with any legal right. No 
carrier could then demand exemption from honest competition.” 

On the other hand, a shipper has no substantive right under the Interstate 
Commerce Act to insist that his competitors pay penalty charges. Hence, he 
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Other decisions cited by petitioner show that it is the 
existence of a substantive right entitled to protection, and 
not some general obligation of the regulatory agency to 
weigh the possible economic or competitive consequences 
of its action, that determines whether the standing to sue 
or to intervene exists. Thus in Communications Comm’n 
v. N.B.C., 319 U. S. 239, the Court held that the right 
to intervene existed not because the Communications Com¬ 
mission was under any duty to consider the competitive 
position of the litigant, but because of a specific provision 
in the Communications Act which the Court construed as 
requiring the Commission to permit any holder of an 
existing license to intervene in any proceeding wdiich 
might result in the modification or change of his license.* 
So also in Clarksburg-Columbia Short Route Bridge Co. 
v. Woodring , 67 App. D.C. 44, 89 F. (2d) 788 (1937), 
reversed on other grounds and remanded 302 U. S. 67, 
this Court construed the particular statute there involved 
as giving the plaintiff a substantive right to be protected 
against the competition of rates that were not just and 
reasonable. 

A regulatory statute that gives a litigant a substantive 
legal right to be protected against unlawful competition 
may also require the regulatory body to weigh or consider 
the probable competitive consequences of its action, but 
it is the substantive right and not the requirement of 
consideration by the regulatory body that determines 

cannot maintain a suit to protect such a right. Edward Hines, Trustee v. United 
States, 263 U. S. 143. And compare Claiborne-Annapolis Ferry Co. v. United 
States, 285 U. S. 382. An operator of a ferry has standing to complain that the 
operation of a competing ferry has not been properly authorized by the Interstate 
Commerce Commission and is, therefore, illegal, but he cannot complain that 
the competing company is acting ultra vires. 

* The Supreme Court could hardly have held that the right to intervene 
dep-ended upon the duty of the Commission to consider the economic conse¬ 
quences of its action because in Commission v. Sanders Radio Station, 309 U. S. 
470, the Court had held that the Commission was not required to weigh economic 
consequences to competitors as an clement in determining whether to grant a 
license. L. B. Wilson, Inc. v. Federal Communications Comm’n, 170 F. (2d) 
793 (App. D.C., 1945), also cited by petitioner, merely follows and applies 
Communications Comm'n v. N.B.C., 319 U. S. 239. 
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whether the litigant has standing to sue or to intervene. 
This distinction is well illustrated by a recent decision 
of this Court. In Sheridan-Wyoming Coal Co. v. Krug, 
168 F. (2d) 557 (App. D.C., 1948), the lessee of coal lands 
brought suit to restrain the Secretary of the Interior from 
making leases to a competitor. In its original complaint 
plaintiff set forth a cause of action which the Court con¬ 
strued as a claim to be protected against the competition 
of new mines. This Court held that the plaintiff had no 
standing to sue to protect itself against competition. The 
Court reached this conclusion despite the fact that an 
existing regulation, having the force of a statute, pre¬ 
cluded the granting of additional leases by the Secretary 
unless it should be shown that there was an actual need 
for coal which could not otherwise be met. The Secretary 
could hardly have made the finding required by this regu¬ 
lation without considering the position of competing coal 
mines. Nevertheless, the Court refused to permit the suit 
to be maintained. Thereupon the plaintiff amended his 
complaint to allege that the regulation had been incor¬ 
porated in his own lease so as to give him a substantive 
contract right to object to the granting of new leases. 
This Court held that on the basis of the amended com¬ 
plaint the plaintiff had standing to maintain the suit. The 
Court regarded as determinative, not the duty of the Sec¬ 
retary of the Interior to consider economic consequences 
to the plaintiff, but the existence of a substantive right 
on the part of the plaintiff to be protected against the 
kind of competition of which he complained. See Sheri¬ 
dan-Wyoming Coal Co. v. Krug, 172 F. (2d) 282 (App. 
D.C., 1949)* 

The cases cited by petitioner thus do not support its 
assertion that a right to intervene to obtain protection 
against competitive injuries arises in every case in which 

* In this case the substantive right to be protected against competition arose by 
contract and not statute, but the principle is the same. 
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a statute requires an administrative agency to weigh or 
to consider the competitive consequences of its action. 
On the contrary, under the decisions the applicable prin¬ 
ciple is that petitioner’s right to intervene must depend 
upon whether petitioner possesses a substantive right 
that may be directly affected by an order made under 
Section 406. If petitioner has no such substantive right 
or if an order issued under Section 406 will not directly 
protect or injure the asserted right, the right to intervene 
claimed by petitioner does not exist. 

B. Petitioner has no Substantive Right with re¬ 
spect to the Award of Mail Pay to a Compet¬ 
ing Carrier. 

Petitioner’s argument as to Section 406 may be sum¬ 
marized as follows: Section 406(b) provides that in fixing 
and determining mail rates the Board must take into 
account 

“• * * the need of each air carrier for compen¬ 

sation for the transportation of mail sufficient to 
insure the performance of such service, and, to¬ 
gether with all other revenue of the air carrier, to 
enable such air carrier under honest, economical, 
and efficient management, to maintain and continue 
the development of air transportation to the extent 
and of the character and quality required for the 
commerce of the United States, the Postal Service 
and the national defense.” 

Petitioner contends that this language, read in the light of 
Section 2, requires the Board, in determining the rate of 
Pan American’s mail pay, to consider the effect of mail 
pay upon the competitors of Pan American. It is claimed 
that petitioner, as a competitor of Pan American, there¬ 
fore has “a substantial interest” in the proceeding. And 
from this it is alleged to follow that petitioner has an ab¬ 
solute right to intervene (Pet. Brief, p. 23). 
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Actually the reach of petitioner’s argument as to the 
duties of the Board under Section 406 is even longer 
than this summary suggests. Petitioner seems to believe 
that the Board must not only consider the position of 
those who are competing with the carrier whose mail pay 
is being fixed, but also must take affirmative steps to 
administer the subsidy “in such a way as not to damage 
or destroy the carrier which conducts its operations on 
a self-supporting basis’’ (Pet. Brief, p. 26). In short, 
the issues in the mail pay proceeding would not be con¬ 
fined to the financial condition of the carrier whose pay is 
being fixed, but would extend to and include the financial 
condition of all its competitors. Indeed, petitioner asserts 
that “Seaboard’s continued existence as an air carrier of 
cargo, without expense to the government, is itself an 
element which should be considered * * *” (Pet. 
Brief, p. 28). 

It is implicit in this argument that if the Board in the 
proceeding under Section 406 does not take appropriate 
steps to prevent injury to Seaboard, or does not give 
sufficient consideration to Seaboard’s needs, or does not 
sufficiently consider petitioner’s “continued” existence, 
the Board’s order fixing mail pay for Pan American will 
be invalid and may be set aside. Thus, if petitioner’s 
argument is correct, the Board ,can never fix mail pay 
for a particular carrier without considering the com¬ 
petitive position of all competing carriers, both subsi¬ 
dized and unsubsidized. This, of course, would require 
the Board to consider the reasonableness of the rates, 
schedules, and other practices of these competing car¬ 
riers, and to pass upon the efficiency of such carriers, or 
at least of those who chose to intervene. Thus the Board 
would have to consider whether Seaboard’s much ad¬ 
vertised claims that its freight operations were self-sup¬ 
porting are true, and also the extent to which Seaboard’s 
alleged success was due to Seaboard’s having engaged in 
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rebating and other unlawful practices* and to its freedom 
from requirements of schedule performance and operating 
specifications imposed upon the certificated carriers as be¬ 
ing in the public interest. The number of issues hitherto 
raised in proceedings under Section 406 would be multi¬ 
plied to the point of administrative paralysis. 


The answer to petitioner’s argument is that Section 406 
of the Act does not require the Board, in fixing the mail 
pay of one carrier, to give specific consideration to the 
position of a competing carrier; and that even if it did, 
this would not give one carrier a substantive right to 
attack the mail pay fixed for another on the ground that 
the rate fixed may result in a competitive advantage to 
the latter. 

The language of Section 406(b), if the words are to be 
given their ordinary meaning, is directed to the condition 
of the single carrier whose mail pay is to be fixed. The 
entire purpose of Section 406 is to regulate the relation¬ 
ship between the Government and the particular carrier 
whose mail rates are under consideration; and the language 
and structure of the Section, as -well as its administration, 
have been geared to that end. Indeed, the very portion of 
subsection (b) upon which petitioner particularly relies is 
cast in terms of a single carrier; this is true even of the 
last clause of the sentence in which the Board is directed 
to consider the need of the carrier for compensation which 


* This suggestion is by no means fanciful. An Examiner of the Board has 
recently rendered a report (Investigation of Seaboard & Western Airlines, 
Ine., Docket No. 3346) recommending that the Board find that Seaboard has 
rendered service in excess of that permitted by its authorization; that Sea¬ 
board “has charged and is charging rates for air transportation different from 
those specified in its currently effective tariffs”; that “Seaboard has engaged 
in air transportation between points for which no rates are provided in its 
effective tariffs”; that “Seaboard has violated other provisions of the Act 
and the Economic Regulations”; and that certain of these unlawful acts of 
Seaboard were knowing and wilful. If, as petitioner asserts, the Board, in 
fixing Pan American’s mail rates, were obliged to consider “Seaboard’s con¬ 
tinued existence”, the Board would surely have to consider such matters as 
these, for there could be no public interest in protecting an operation being 
carried out in wilful violation of law. 
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will enable “such air carrier under honest, economical, and 
efficient management, to maintain and continue the devel¬ 
opment of air transportation to the extent and of the 
character and quality required for the commerce of the 
United States, the Postal Service, and the national de¬ 
fense.” No doubt the Section contemplates that, in fix¬ 
ing mail pay, the Board will apply its expert knowledge 
of air transportation in general and also that the 
totality of determinations made thereunder will promote 
the welfare of the entire air transportation system of the 
United States. But the direction is given in terms of a 
proceeding directed to the needs of a single carrier. Con¬ 
gress manifestly did not intend that each proceeding to 
fix the mail pay of a single carrier should also require spe¬ 
cific consideration of the position of all competing carriers. 

However, if it were to be assumed that Section 406(b), 
when read in the light of the declaration of policy found in 
Section 2, authorizes or even directs the Board, in fixing 
the subsidy of one carrier, to consider the position of com¬ 
petitors, the assumption does not advance petitioner’s 
argument. Petitioner’s right to intervene depends upon 
the possession of a substantive right to be protected 
against a competing carrier operating with the advantage 
of unduly high mail pay. The grant of discretion to the 
Board (or even the imposition of a duty) to consider com¬ 
petitive conditions in fixing the amount of the Govern¬ 
ment’s grant is not the equivalent of a statutory prohi¬ 
bition against a carrier’s operating under mail rates 
which have been set too high. Unless such a prohibition 
can be found elsewhere in the language of Section 406(b) 
or of some other provision of the statute, petitioner has 
no substantive rights with respect to the amount of mail 
pay awarded to any other carrier. 

Petitioner attempts to bridge this gap by relying upon 
the words “honest, economical and efficient management” 
in the final clause of Section 406(b). 
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The plain purpose of Congress in directing the Board to 
determine the amount of mail pay in the light of the 
needs of a carrier that is operating under “honest, eco¬ 
nomical, and efficient management ” was not to confer any 
rights upon competing carriers but to prevent a waste 
of public funds. The administration of this mandate natu¬ 
rally and properly lies in the hands of the Board and, to 
the extent that he chooses to intervene, in the Postmaster 
General. This language is not apt to lay down a code of 
competition. Neither the language of the statute nor 
anything in the legislative history affords the slightest 
indication that this language was inserted in Section 406 
for the protection of competing carriers, and it confers 
no substantive rights upon them. Cf. Perkins v. Lukens 
Steel Company, 310 U. S. 113, 126. 

It is of no avail for petitioner to turn from Section 406 
to other provisions of the statute. Petitioner constantly 
asserts that it is entitled to protection against “uneco¬ 
nomic” or “inefficient” competition. Petitioner never 
defines these terms and it is by no means clear what peti¬ 
tioner means by them.* However, the plain fact is that 
there is no section in the statute that makes it unlawful 
for a subsidized carrier to conduct a part—or all—of its 
operations at a loss, and the very authorization of a sub¬ 
sidy necessarily contemplates that such operations will be 
conducted. Neither does the Act provide that such a car¬ 
rier's competition becomes unlawful if it has received 
an excessive award of mail pay. No matter whether the 
other provisions of the Act are considered separately or 
in relation to Section 406, they give the petitioner no 
right, either expressly or by implication, to be protected 

* At some parts of its petition and brief, petitioner seems to take the posi¬ 
tion that any operation whose revenues are less than the properly allocable 
cost is “uneconomic” or “inefficient”. At other points, petitioner seems rather 
to mean by these terms that the operation is conducted at a loss and is 
imprudent or unwise for other reasons. 
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against what it terms ‘‘uneconomic” or “inefficient” com¬ 
petition.* 


C. Even if it were Assumed that Petitioner has 
a Substantive Right to be Protected against 
“Uneconomic” Competition, that Right can¬ 
not be Directly Injured or Protected by an 
Order Made under Section 406; Hence Peti¬ 
tioner had No Right to Intervene. 

As we have just shown, while petitioner talks of its 
right to be protected against what it chooses to term “ un¬ 
economic” or “inefficient” competition, it is unable to 
point to any section of the statute conferring such a right. 
However, even if it were to be assumed, for the sake of 
argument only, that petitioner had the right which it 
claims, it would by no means follow that petitioner is 
entitled to intervene as a matter of right in a proceeding 
under Section 406 of the Civil Aeronautics Act relating to 
a competitor’s mail pay. The interest asserted by peti¬ 
tioner is an interest in being free from a certain type of 
competition, and unless the order which the Board will 
make in the Section 406 proceeding will directly affect 
this asserted interest, petitioner has no right to intervene. 
United States Cane Sugar Refiners Association v. McNutt. 
138 F. (2d) 116 (C.C.A. 2nd, 1943) American Lecithin Co. 

’If petitioner considers that any actions of Pan American constitute “unfair 
or deceptive practices” or “unfa : r methods of competition in air transportation" 
under Section 411 of the Act, petitioner has its remedy under that Section. 
Section 411 has always been open to j>etitioncr, and, if petitioner could establish a 
case thereunder, the procedure laid down by that Section would permit an order 
directly prohibiting any unlawful acts, whereas, as will be shown below (pp. 23- 
2a). Section 406 would not permit of any such order no matter what petitioner 
might prove. Petitioners failure to invoke Section 411 would seem to indicate a 
realization that it has no case for relief under that Section. It need hardly be 
said that no action taken by the Board in a proceeding under Section 406 could in 
any way bar petitioner from any rights which it may have under Section 411. 

** In United States Cane Suqar Refiners Association v. McNutt. 138 F. (2nd) 
116 (C.C.A. 2nd, 1943) the Federal Security Administrator, acting under the 
provisions of the Federal Food. Drug and Cosmetic Act of 1938, promulgated 
certain regulations relating to the use of dextrose or corn syrup in the canning 
of fruit. The plaintiff was a manufacturer of cane sugar who competed with 
manufacturers of dextrose and corn syrup. The plaintiff sought to attack the 
regulations on the ground that they would permit canners of fruit to use dextrose 
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v. McNutt, 155 F. (2d) 7S4 (C.C.A. 2nd, 1946), cert, denied 
324 IT. S. 763. Cf. Rule 24(a)(2) of the Rules of Civil 
Procedure. 

It is apparent that the Board can make no such order 
in a proceeding under Section 406. The only order that 
the Board can enter in a proceeding under that section is 
an. order fixing mail pay. No order entered in such a 
proceeding can direct Pan American to cease or to alter 
cargo service believed by petitioner to be “inefficient,” 
“uneconomic” or “unfair.” The order can neither pro¬ 
hibit the practices believed by petitioner to be improper 
nor authorize those practices. The order will not direct 
or restrict Pan American in the expenditure of its funds 
(of which mail pay becomes a part once it is paid by the 
Postmaster General) or control the allocation of those 
funds among the different branches of Pan American’s 
operations. Once the Board has determined that the 
expenses of certain practices or operations shall not be 
allowed for the purpose of determining the amount of 
mail pay, its authority with respect to those practices 
and operations is exhausted so far as Section 406 is 
concerned. Whether the particular practices or opera¬ 
tions are to continue still rests in the discretion of the 
management of Pan American, unless and until the Board 
should act under some other section of the statute that 
gives it authority to enter orders directed specifically to 
the particular operations or practices. 

Seaboard’s purpose in seeking intervention is not to 
obtain an adjudication with respect to the lawfulness or 
propriety of particular competitive practices or an order 
of the Board directing that certain practices be discon¬ 
tinued; Seaboard itself presumably recognizes that relief 

or com syrup, in combination with sugar, without labeling the product to dis¬ 
close this fact and that consequently canners would use less sugar and the 
plaintiff would be adversely affected. The Circuit Court of Appeals for the 
Second Circuit held that plaintiff had no standing to sue because he could not 
show a “direct adverse effect traceable with reasonable certainty to the regula¬ 
tions promulgated." 


of that kind cannot be obtained in a proceeding under 
Section 406. On the contrary, petitioner’s purpose is 
simply to decrease the aggregate amount of mail pay 
that Pan American will receive, on the assumption that 
if the decrease were sufficiently substantial, Pan American 
might modify or discontinue the services to which Sea¬ 
board objects. Thus, in its attack on the Board’s order 
fixing a rate of temporary mail pay, Seaboard does not 
confine its criticisms to those determinations of the Board 
that have to do with expenses incurred in cargo operation. 
It objects that the Board did not disallow a sufficiently 
large amount for losses incurred in non-seheduled pas¬ 
senger operations and that the Board made too large an 
allowance for taxes (Pet. Brief, pp. 43-44 ; 47-48). 

There is, however, no direct relationship between a re¬ 
duction of Pan American’s mail pay and continuance of 
the cargo competition by Pan American which the peti¬ 
tioner dislikes. Mail pay is only one of the sources of 
Pan American’s income and the rate of mail pay is only 
one of the factors that the management of Pan American 
would consider in determining what rates to publish and 
what schedules to establish for its cargo operations. Thus, 
Pan American’s management has deemed it advisable to 
continue its all cargo service* across the Atlantic despite 
the fact that the Board proposes to disallow mail pay 
for the losses of such operation for the years 1946-1948 
(Jt. App. 114-116). And if, following upon a mail pay 
opinion, the management of Pan American should discon¬ 
tinue or curtail cargo operations or alter cargo rates, 
that result would reflect an intervening exercise of judg¬ 
ment by the management of Pan American and would 
not be a direct result of an order of the Board made 
in the Section 406 proceeding. 

* “All cargo service” is service conducted in aircraft devoted solely to that 
purpose, as distinguished from the carriage of cargo in aircraft which also 
carry passengers. 
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D. Petitioner had no Right to Intervene in the 
Proceeding under Section 406 as a Repre¬ 
sentative of the Public Interest. 

Seaboard argues that it “need not show that a legally 
enforceable right of petitioner will be violated in order 
to sustain a showing of ‘substantial interest’ justifying 
intervention of right/’ and that it is entitled to intervene 
in the Section 406 proceeding as a representative of the 
public interest.* In making this argument, petitioner 
relies on cases decided under the Communications Act 
and the Bituminous Coal Act of 1937. See Commission v. 
Sanders Radio Station, 309 U. S. 470, and Associated 
Industries v. Ickes, 134 F. (2d) 964 (C.C.A. 2nd, 1943).** 

In the Sanders case the question for decision was 
whether the petitioner was a “person aggrieved or whose 
interests are adversely affected” by an order of the 
Federal Communications Commission within the meaning 
of Section 402(b) of the Communications Act providing 
for judicial review of the Commission’s orders. In the 
Associated Industries case, the issue was whether a mem¬ 
bership corporation composed of firms which were sub¬ 
stantial consumers of coal was a “person aggrieved” 
■who could initiate a proceeding under Section 6(b) of 
the Bituminous Coal Act of 1937 to review an order 
fixing minimum prices for bituminous coal. In both cases 
the petitioner had been permitted by the regulatory agency 
to intervene in the administrative proceedings so that the 
right to intervene was not directly involved. 

Petitioner contends that just as in those cases litigants 
were held to be persons “aggrieved” or “adversely 

* See Pet. Brief (p. 10) in No. 10086. 

** Petitioner also cites Scrip ps-Hozcard Radio v. Comm’n, 316 U. S. 4; there 
the Supreme Court in a dictum reaffirmed the holding in the Sanders case. In 
IV. R. Grace v. Civil Aeronautics Board, 154 F. (2d) 271 (C.C.A. 2nd, 1946), 
also cited by petitioner, neither the right to intervene nor the right to initiate 
proceedings for judicial review was directly involved. 
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affected” so as to permit them to seek judicial review as 
representatives of the public interest, so petitioner here 
is a person with a “substantial interest” within the mean¬ 
ing of Section 1006 of the Civil Aeronautics Act and has 
a right to intervene as a representative of the public 
interest. 

Petitioner’s analogy is unsound. The Sanders case and 
the Associated Industries case do not hold that any 
person, no matter how remote his interest may be, can 
obtain judicial review of an administrative order as a 
representative of the public interest. Even under those 
cases a litigant must show a substantial and immediate 
interest in the order that is to be reviewed. See National 
Broadcasting Co. v. Federal Communications Commission, 
76 App. D.C. 238, 241, 132 F. (2d) 545, 548 (1942), aff’d 
319 U. S. 239, and compare United States Cane Sugar 
Refiners' Ass’n. v. McNutt, 138 F. (2d) 116, 120-121 
(C.C.A. 2nd, 1943). 

Seaboard has failed to show the kind of direct and 
immediate interest in the proceedings under Section 406 
that entitles it to intervene as a representative of the 
public interest. Seaboard’s failure in this respect can 
be demonstrated by comparison of its position with the 
position of the petitioner in the Sanders case. In the 
Sanders case the order which the petitioner sought to 
review was an order that authorized competition that 
would injure the petitioner. In this case, an order en¬ 
tered in the proceeding under Section 406 will merely fix 
a rate of mail pay; it will neither authorize nor even 
directly affect the “uneconomic” competition which peti¬ 
tioner fears (see pp. 23-25, supra). In the Sanders case 
the competition which threatened injury to the petitioner 
would have been unauthorized, and in that sense unlawful, 
unless the administrative order which the petitioner sought 
to review was valid. In the instant case, on the other 
hand, the invalidity of a determination of mail pay made 
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under Section 406 does not mean that competition carried 
on by the carrier receiving mail pay under the order is 
prohibited by the Civil Aeronautics Act or otherwise 
unlawful (see pp. 18-23, supra)* 

In the Associated Industries case the order fixed the 
prices that the consumers were required to pay and pre¬ 
vented competition among those from whom the con¬ 
sumers purchased. The impact of the order on the in¬ 
terest of the consumers was direct and substantial. In 
the case at bar, however, the interest of Seaboard lies in 
the hope or expectation that the Board may fix a rate 
of mail pay so low that Pan American will be induced to 
change the operations which it conducts in competition 
with petitioner. By contrast with the interest of the 
consumers in the Associated Industries case, the interest 
of petitioner is too remote and indirect to support inter¬ 
vention as a representative of the public interest. 

There is another reason why the doctrine of the 
Sanders and the Associated Industries cases should not 
be applied in this case. The administrative proceedings 
in those cases were radically different in character from 
a proceeding under Section 406 to fix mail pay. Mail pay 
has two aspects: (1) it is compensation for services per¬ 
formed pursuant to contract with the Government and 
(2) it is a subsidy or grant. In either aspect this is purely 
a matter between the Government and the particular 
carrier involved. The courts have consistently refused 
to ^rmit a litigant to attack determinations made with 
respect to the granting of government contracts unless 
the litigant could show the invasion of his own individual 

* A litigant can hardly be said to have a “substantial interest" in a proceeding 
if the legality of the acts which affect him are not in issue in the proceeding. 
In the Sanders case the legality of the operation of the station, whose competi¬ 
tion petitioner feared, was involved in the administrative proceeding because, 
if the license was not validly granted, the operation of the competing station 
was prohibited by the statute. But in the instant case the legality of the “uneco¬ 
nomic” competition that petitioner fears will not be involved in the proceeding 
under Section 406. 
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substantive rights. See Perkins v. Lukens Steel Co., 310 
U. S. 113, and compare Fulton Iron Co. v. Larson, 171 F. 
(2d) 994, 998 (App. D.C., 1948), cert, denied 336 U. S. 
903 and Villere Co. v. Blinn, 156 F. (2d) 914, 916 (C.C.A. 
5th, 1946). Similarly, the courts have not permitted a 
private citizen to vindicate the public interest by attack¬ 
ing loans, grants or subsidies. Alabama Power Co. v. 
I ekes, 302 U. S. 464; Tennessee Power Co. v. T.V.A., 
306 U. S. 117. And this is so even if it is alleged that 
the loan or grant was unlawfully made, J Duke Power 
Co. v. Greenwood, 302 U. S. 485, 490. 

Ill 

The Board’s Order Denying Intervention in the 
Temporary Rate Proceeding and Granting Limited 
Intervention in the Permanent Rate Proceeding was 
not an Abuse of Discretion. 

Where, as in this proceeding, there is no absolute right 
to intervene, the decision whether intervention will be 
allowed or denied lies entirely within the discretion of the 
administrative agency. Petitioner’s attack on the Board’s 
order denying intervention should be dismissed on two 
grounds: First, orders denying permissive intervention 
are not subject to review. Okin v. Securities & Exchange 
Commission, 143 F. (2d) 960, 961 (C.C.A. 2nd, 1944); cf. 
City of New York v. Consolidated Gas Company, 253 U. S. 
219. Second, even if such orders were subject to review, 
they will not be disturbed in the absence of a clear show'- 
ing that the agency has exercised its discretion in an 
arbitrary and capricious manner. Federal Comm’n v. 
Broadcasting Co., 309 U. S. 134, 138; American Power 
Company v. SEC, 329 U. S. 90, 118-120. 

The fact that the petition for intervention was denied 
after consideration but without a formal hearing or oral 
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argument does not indicate an abuse of discretion. See 
American Power Company v. SEC, 329 U. S. 90, 119; 
Federal Communications Commission v. WJR, The Good¬ 
will Station, Inc., Supreme Court, decided June 6, 1949, 
17 L.W. 4463, 4466. 

There is ample evidence in the record to support the 
Board’s finding that Seaboard’s intervention would 
unduly delay the temporary rate proceedings and would 
not contribute materially to the proper determination of 
such rates. The issues were, as the Board said, “limited” 
(Jt. App. 168), in that they concerned only an “on account” 
payment which was subject to full review in the proceeding 
for determination of a final rate. Pan American’s mail 
pay “for over three years has failed by a substantial 
amount to approximate the amount the Board has tenta¬ 
tively determined it is entitled to receive under a final mail 
rate” and “substantial deficits in current mail payments 
continued for a substantial period of time may tend to 
weaken a carrier’s financial position” (Jt. App. 180). As 
against this, Seaboard’s intervention would have greatly 
complicated the temporary proceedings by injecting new 
and different issues, and would have led to serious delay. 
There is also reason to believe that the intervention of 
Seaboard might have resulted in the intervention of still 
other carriers, thereby further complicating and delaying 
the Board’s temporary rate determination.* 

The granting of only limited intervention in the final rate 
proceeding is likewise not an abuse of the Board’s discre¬ 
tion. The Board would have been entirely justified in deny¬ 
ing intervention altogether. A fortiori it might exercise 

* See Comments by the Attorney General's Committee on Administrative Pro¬ 
cedure, Sen. Doc. No. 186. 76th Cong., 3d Scss.. Pt. 3, pp. 16-17. These 
comments were directed to intervention under the Rules of the Federal Com¬ 
munications Commission but are particularly apt to the Board’s decision in the 
mail pay proceedings. 
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its discretion so as to limit Seaboard’s intervention to those 
matters as to which Seaboard had expressed special 
concern. 


CONCLUSION 

For the reasons stated in this brief, this Court should 
dismiss Seaboard’s petition for review. 

Respectfully submitted, 

Henry J. Friendly, 

Hugh B. Cox, 

John K. Mallory, Jr., 
Southern Building, 
Washington 5, D. C., 
Attorneys for Intervener. 


Dated, October 10, 1949. 
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APPENDIX 

In the United States Court of Appeals 
For the District of Columbia Circuit 
Civil Action No. 10242 


Seaboard & Western Airlines, Inc., 

Petitioner, 
v. 

Civil Aeronautics Board, 

Respondent. 


Motion of Pan American Airways, Inc. for Leave to 
Intervene and Answer the Petition to Stay Further 

Proceedings Before the Civil Aeronautics Board 

Pan American Airways, Inc. moves this Court, pursuant 
to Rule 38(c) of the General Rules of the United States 
Court of Appeals, for leave to intervene and become a 
party to the above-entitled proceeding and for permission 
to file the attached answer to the petition of Seaboard & 
Western Airlines, Inc. for a stay of certain proceedings 
before the Civil Aeronautics Board. In support thereof, 
it alleges as follows: 

1. Pan American Airways, Inc. (hereinafter referred 
to as “Pan American”) is an air carrier engaged in the 
transportation of persons, property and mail under the 
authority of certificates of public convenience and neces¬ 
sity issued by the Civil Aeronautics Board (hereinafter 
referred to as the “Board”), including transportation 
across the Atlantic between points in the United States 
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and points in Europe, Bermuda, the Middle East, Asia, 
and Africa. 

2. There has been pending before the Civil Aeronautics 
Board since December 30, 1944 a proceeding (Docket No. 
1706, hereinafter referred to as the “ Atlantic Rate Case”) 
for the determination, pursuant to the provisions of Sec¬ 
tion 406 of the Civil Aeronautics Act of 1938, as amended, 
of rates of United States mail pay for the transatlantic 
operations of Pan American Airways, Inc. (hereinafter 
referred to as “Pan American”) for the period subse¬ 
quent to January 1, 1945. 

3. By its Order Serial No. E-612 the Board has deter¬ 
mined final rates of United States mail pay for Pan 
American’s transatlantic operations during the year 1945. 
However, the Board has not yet determined final rates of 
United States mail pay for Pan American’s transatlantic 
operations for any time subsequent to January 1, 1946. 

4. The Board has from time to time entered in the 
Atlantic Rate Case orders providing for temporary rates 
of United States mail pay for Pan American’s trans¬ 
atlantic operations, intended to serve as a basis of pay¬ 
ment pending the determination of final rates and subject 
to retroactive adjustment at that time. On April 19, 1949 
the Board issued an Order to Show Cause in the Atlantic 
Rate Case (Order Serial No. E-2728) proposing final 
rates for Pan American’s transatlantic operations for the 
years 1946, 1947 and 1948. At the same time, the Board 
issued an Order to Show Cause (Order Serial No. E-2729) 
requiring Pan American to show cause why the final rates 
proposed by Order Serial No. E-2728 should not be made 
effective immediately as temporary rates. The statutory 
hearing with respect to the said temporary rates was held 
on April 27, 1949 and on April 29, 1949 the Board issued 
its Order Serial No. E-2775 fixing and determining the 
said temporary rates. 



5. Seaboard and Western Airlines, Inc. (hereinafter re¬ 
ferred to as “Seaboard”) has filed a petition in this Court 
for review of an order of the Board (Order Serial No. 
E-2730) denying a petition by Seaboard for leave to in¬ 
tervene in the Atlantic Rate Case to the extent that the 
said petition sought leave to intervene in the proceedings 
pertaining to temporary rates and to the extent that the 
said petition sought leave to intervene as to final rates 
otherwise than with respect to the issue of cargo service. 
In aid of its petition Seaboard has requested this Court 
to enter an order directing the Board to stay all further 
proceedings in the Atlantic Rate Case pending final action 
by the Court on Seaboard’s petition for review or until 
further order. 

6. Pan American has a direct and immediate property 
interest in securing a prompt decision in the Atlantic Rate 
Case. In particular, Pan American has a vital interest, 
as more fully set forth in the attached Answer, in prompt 
collection of the additional amounts of United States mail 
pay determined by the Board’s order of April 29, 1949. 
Its interest is not altogether the same interest which the 
Board has in upholding its order sought by Seaboard to 
be reviewed or in the question whether Seaboard’s request 
for a stay should be granted. Should Seaboard’s petition 
for a stay of further proceedings before the Board be 
granted by this Court, Pan American would suffer seri¬ 
ous and irreparable harm. 

Wherefore, Pan American Airways, Inc. prays that it 
be permitted to intervene and become a party to this pro¬ 
ceeding, and to file with the Court the attached answer to 
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the petition of Seaboard & Western Airlines, Inc. for a 
stay of further proceedings before the Civil Aeronautics 
Board in the Atlantic Rate Case. 

Respectfully submitted, 

Henry J. Friendly, 

Henry J. Friendly, 

Cleary, Gottlieb, Friendly & Cox, 

Southern Building, 
Washington 5, D. C., 

Attorney for Pan American Airways, Inc. 


John H. Slate, 

James G. Johnson, Jr., 

Of Counsel. 


May 2, 1949. 
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IN THE 


United States Court o! Appeals 

For the District of Columbia Circuit. 


No. 10242. 


SEABOARD & WESTERN AIRLINES, INC., Petitioner , 


v. 


CIVIL AERONAUTICS BOARD, Respondent. 


On Petition to Review Orders of the Civil Aeronautics Board 


BRIEF OF INTERVENER AMERICAN OVERSEAS 

AIRLINES. INC. 


STATEMENT OF THE CASE 

This proceeding arises on a petition by Seaboard & 
Western Airlines, Inc. (Seaboard) to review orders of the 
Civil Aeronautics Board in the proceedings of the Board 
to establish temporary and permanent mail rates for the 
transatlantic operations of Pan American Airways, Inc. 
(Pan American) and American Overseas Airlines, Inc. 
(American Overseas) during the period from January 1, 
1946 onward. 



2 


Seaboard is an irregular air carrier authorized to oper¬ 
ate only pursuant to authority evidenced by its letter of 
registration issued pursuant to Section 291.2 of the Board’s 
Economic Regulations. 1 As such, it has certain authority 
to engage in world wide air transportation of property 
only without limitation as to points served. By definition 
contained in the Board’s Regulations, an Irregular Air 
Carrier is one who, among other things, “does not operate, 
or hold out to the public expressly or by course of conduct 
that it operates one or more aircraft between designated 
points . . . regularly or with a reasonable degree of regu¬ 
larity.’’ By law, a carrier is not deemed to be an irregular 
air carrier “unless the air transportation services offered 
and performed by it are of such infrequency as to preclude 
an implication of a uniform pattern or normal consistency 
of operations between . . . designated points.” (Section 
291.1) 

American Overseas and Pan American are certificated 
carriers authorized to transport persons, property and 
mail on regular schedules over a transatlantic route be¬ 
tween specific points in the United States and Europe. 
American Overseas commenced transatlantic operations in 
1945, and Pan American at an earlier date. Board proceed¬ 
ings to determine mail rates for these operations were 
initiated in 1944 and are still pending. (Joint App. 34,107) 
In December, 1946, the Board established a temporary mail 
rate for each carrier effective January 1,1946, and in 1947 
and 1948 issued orders changing each temporary rate. 
(Joint App. 34-36) Seaboard had commenced its sporadic 
and irregular transatlantic operations in 1947, and, accord¬ 
ing to its petition, has continually operated at a profit. 
(Joint App. 7.) It had shown no interest whatever in the 
proceedings involving the mail rates of the certificated 
transatlantic carriers. 


1 Effective July 1, 1949, this section was renumbered. It was formerly 
Section 292.1. See 14 Fed. Beg. 4347. 



3 


On December 10, 1948 and January 6, 1949, respectively, 
Seaboard filed petitions to intervene in the airmail rate 
proceedings of Pan American and American Overseas. 
(Joint App. 27, 107) The Board made findings as to Sea¬ 
board’s interest in the proceedings and denied the petitions 
as to temporary rates, but as a matter of discretion granted 
intervention as to permanent rates, limited to issues con¬ 
cerning transportation of cargo. (Joint App. 87, 167) 
Concurrently, on the basis of detailed factual Statements 
of Tentative Findings and Conclusions, the Board pro¬ 
posed permanent rates for Pan American and American 
Overseas, effective from January 1, 1946 onward (Joint 
App. 83, 164), and to establish the proposed rates immedi¬ 
ately as revised temporary rates for the same period. 
(Joint App. 95,178) Seaboard filed with this Court a peti¬ 
tion for review of the orders on its petitions to intervene 
and sought a stay of the mail rate proceedings. American 
Overseas and Pan American were granted leave of Court 
to intervene, and to oppose the stay. The stay was denied. 
After notice and hearing, the Board made effective the 
temporary rates it had proposed. (Joint App. 95,178) By 
leave of court, Seaboard’s petition was amended to include 
review of the temporary rate orders. 2 

SUMMARY OF ARGUMENT 

The Court lacks jurisdiction to entertain the appeal. 
Orders denying intervention are subject to review only 
as incident to review of a final order in the proceeding. 
The temporary rate orders are not subject to review since 
they are not final determinations of rights, and their func¬ 
tion dictates refusal by the courts to review them. 

2 In a proceeding for the determination of temporary and permanent mail 
rates for Transcontinental & Western Air, Inc. (TWA) the Board denied a 
petition to intervene by Seaboard, without prejudice to its renewal when 
the Board proposed a final rate. Seaboard’s petition for review of that 
denial (No. 10,086) will presumably be heard together with this case- In 
the TWA case, the actual rate orders are not raised for review. 
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Seaboard lacks standing to intervene as of right or to 
obtain review of the rate orders. The orders are not bind¬ 
ing on Seaboard, and neither grant nor deny Seaboard any 
funds. The possibility of competition from other carriers 
at low cargo rates invades no private legal right of Sea¬ 
board. Assuming that Seaboard does have a right to be 
protected from such competition, the relationship between 
the rate orders and the possibility of injury is too indirect 
and tenuous to give Seaboard standing to maintain the ap¬ 
peal. Seaboard has no standing to obtain review as a rep¬ 
resentative of the public interest. Under the Act, the pub¬ 
lic interest in mail rates is protected by the participation 
in the proceedings by two distinct governmental agencies 
that have conflicting approaches to the determination of 
rates. 

The Board has power to establish temporary mail rates, 
subject to retroactive adjustment, on the basis of facts and 
procedures less detailed than those required for the estab¬ 
lishment of a permanent mail rate. No error in the partic¬ 
ular temporary rate established for American Overseas 
is shown. 

ARGUMENT 

I. 

Introduction 

Congress established the United States policy for air 
transportation, as expressed in the Civil Aeronautics Act, 3 
and the wisdom of that policy is not an issue before this 
Court. 

The basic Congressional intent was the encouragement 
and sound development of a civil aviation system properly 
adapted to the present and future needs of the foreign and 
domestic commerce of the United States, of the Postal Ser¬ 
vice and of the national defense. The Act expressly re¬ 
quires any carrier authorized by certificate to carry mail 
to provide adequate facilities and service for the trans- 


3 Act of June 23, 1938, 52 Stat. 973, aa amended; 49 USC 401 et seq. 
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portation of mail, and to transport it when required by the 
Postmaster General. (Section 401(m); 49 USC 481(m)) 
Such a carrier is necessarily entitled to compensation for 
the mandatory service. However, Congress in the effectu¬ 
ation of its major purpose to develop and encourage civil 
aviation went further, and directed the Board in determin¬ 
ing the mail rate to consider, among other things: 

“• • • the need of each such air carrier for compensa¬ 
tion for the transportation of mail sufficient to insure 
the performance of such service, and, together with all 
other revenue of the air carrier, to enable such air 
carrier under honest, economical, and efficient manage¬ 
ment, to maintain and continue the development of air 
transportation to the extent and of the character and 
quality required for the commerce of the United States, 
the Postal Service, and the national defense.” (Sec¬ 
tion 406(b); 49 USC 486(b)) 

The Board has interpreted these sections of the Act to 
mean that the permanent mail rate should be sufficient to 
compensate the certificated carrier for its investment and 
expenses in performing such service as the Board deems 
required by the public convenience and necesity, under hon¬ 
est, economical and efficient management, but not to require 
Governmental support otherwise. (Joint App. 70-73) 
Congress intentionally did not segregate mail rates into one 
portion intended to represent strictly compensation for the 
required carriage of the mail and a second portion intended 
to represent additional funds to foster the development of 
United States civil air transportation. A mail rate estab¬ 
lished under the Act can and often does contain both ele¬ 
ments in undetermined proportions. It should be empha¬ 
sized again that the inclusion of the latter element as an 
indivisible part of the mail rate is the express policy of 
Congress under the Act. 

A few certificated carriers engaged in domestic trans¬ 
portation have sufficient non-mail revenues to permit the 
Board to establish for them a so-called service rate, which 
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is intended to represent only compensation for the actual 
service of carrying the mail. Many domestic scheduled air 
carriers and all scheduled carriers engaged in transatlantic 
operations have been unable to attain a comparable level of 
revenues as compared to expense. The Board therefore 
establishes rates for these carriers by comparing the ex¬ 
penses incurred only under honest, efficient and economical 
management in the performance of only those operations 
considered by the Board to be required by the public con¬ 
venience and necessity with the total revenues from all 
sources other than mail pay. The extent to which such 
expenses exceed non-mail revenues is regarded as the 
breakeven need of the carrier. The mail rate is then de¬ 
signed to meet the breakeven need, and to provide some 
return on the carrier’s investment recognized for mail rate 
purposes. When the rate is to be applicable to a past pe¬ 
riod, the determination is essentially a study of actual re¬ 
sults. For a future period, past results are adjusted by 
the Board’s judgment as to probable changes in operations, 
traffic, revenues and expenses. A permanent rate, once in 
effect, is not subject to change until the Board commences 
a new proceeding for a new permanent rate, and cannot be 
changed retroactively beyond the initiation of the new 
proceeding. 

Seaboard has made no claim it is entitled as a matter of 
due process to intervene in the proceedings relative to 
American Overseas’ mail rate. No constitutional question 
is involved in this appeal. If the Court has jurisdiction, 
it must determine whether, on the basis of Seaboard’s al¬ 
legations, the Civil Aeronautics Act gives Seaboard stand¬ 
ing to intervene as of right in the determination of tem¬ 
porary and permanent mail rates for American Overseas 
and Pan American or standing to appeal from the rate 
orders. 4 


4 This problem is essentially the same whether phrased as standing to inter¬ 
vene as of right, standing to sne, or standing to maintain an appeal. De¬ 
cisions in all three situations are pertinent, and are referred to in this brief. 
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In its petition to the Board, Seaboard made no allega¬ 
tions that American Overseas’ management was not honest, 
economical and efficient. Seaboard did not allege that the 
temporary rates established in the proceeding prior to its 
petition to intervene were not validly determined, or were 
erroneous in amount. The gist of Seaboard’s claim of right 
was that it “must necessarily be assured that American 
Overseas Airlines, Inc., shall not be permitted to use mail 
pay grants from the public treasury as a subsidy for air 
freight operations conducted on an unrealistic and uneco¬ 
nomical rate structure.” (Joint App. 30) It did not al¬ 
lege that American Overseas’ rate structure for cargo has 
been or will be unrealistic or uneconomic. 

Seaboard claimed no right to participate as a protector 
of the public interest, but purely and simply on the basis 
of its private status as an Irregular Air Carrier engaged 
in operations competitive with those of American Overseas. 

To appreciate that status, some explanation of distinc¬ 
tion between the authority and functions of irregular air 
carriers and certificated carriers in international air trans¬ 
portation is necessary. Section 401(a) of the Act prohibits 
any air carrier from engaging in air transportation unless 
there is in force a certificate issued by the Board authoriz¬ 
ing the carrier to engage in such transportation. (49 USC 
481(a)) Under Section 401(d) a certificate authorizing air 
transportation can be issued to a carrier only upon a deter¬ 
mination by the Board that public convenience and neces¬ 
sity requires the proposed air transportation and that the 
carrier is “fit, willing and able to perform such transporta¬ 
tion properly”. (49 USC 481(d)) Three carriers—TWA, 
Pan American and American Overseas—hold certificates 
for regular service on transatlantic routes to Europe and 
beyond. Each certificate authorizes the transportation of 
persons, property and mail. Pursuant to these certificates, 
the three carriers provide regular, scheduled service to the 
points on their respective routes. By express provision in 
the Act, “No term, condition, or limitation of a certificate 
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shall restrict the right of an air carrier to add to or change 
schedules, equipment, accommodations, and facilities for 
performing the authorized transportation and service as 
the development of the business and the demands of the 
public shall require.” (Section 401(f); 49 USC 481 (f)) 

The authority of a large irregular air carrier such as 
Seaboard to engage in international air cargo transporta¬ 
tion rests in a Letter of Registration issued under Part 
291 of the Board’s Economic Regulations, which provides 
a limited and temporary exemption from the prohibition 
of Section 401(a). It does not authorize scheduled opera¬ 
tions of any kind, any carriage of mail, or the carriage of 
passengers in international operations. (Regulations Sec¬ 
tion 291.1, 291.23) The authority to operate international 
cargo flights extends only to unscheduled service so inter¬ 
mittent that no pattern of regular service to any point or 
over any route will be created. ( Regulations Section 291.1, 
see interpretation by Regulation Serial No. ER-136, 13 
F. R. 7769) 

The services so authorized are essentially ancillary to 
those of the certificated carriers. The Board has held that 
the regulation “was intended to permit and authorize ir¬ 
regular services to complement regular air services”. 
(Staiulard Airlines, Inc. Exemption Request, Order Serial 
Xo. E-2S05, October 13, 1948) 

II 

The Court Lacks Jurisdiction to Review the Orders to 
Which the Petition for Review is Addressed 

A. THE ORDERS DENYING INTERVENTION ARE NOT SUBJECT TO 

INDEPENDENT REVIEW. 

The petition for review raises two types of orders: those 
that deny intervention in temporary rate proceedings but 
grant limited intervention in permanent rate proceed¬ 
ings, and those that establish temporary rates. Seaboard 
in effect concedes that unless it was entitled to intervention 
as of right, the Court does not have jurisdiction to review 
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orders denying intervention except as an incident to review 
of final orders in the proceeding. (Pet. Br. 10-11) The 
question of Seaboard’s standing to intervene as of right 
is discussed later in this brief. Furthermore, it does not 
follow that a denial of intervention is subject to independ¬ 
ent review if intervention was a statutory right. This 
Court has ruled to the contrary. Sykes v. Jenny Wren Co., 
64 App. D. C. 379, 78 F. 2d 729 (1935), cert. den. 296 U. S. 
624 (1935). There the Jenny Wren Co. had been denied 
intervention in a license proceeding of the Federal Com¬ 
munications Commission and sought to obtain an injunc¬ 
tion in the District Court against further proceedings be¬ 
fore the Commission unless and until it was made a party. 
The obvious purpose of the action was to obtain judicial 
review of the denial of intervention in advance of a final 
order in the administrative proceeding. This Court af¬ 
firmed dismissal of the suit for lack of jurisdiction, on the 
ground that the only jurisdiction to review such a Commis¬ 
sion order was by petition to this Court, as an incident to 
review of a final order. That decision is controlling here. 

In short, in the absence of review as an incident to a final 
order, the Court lacks jurisdiction to review the orders on 
intervention unless Seaboard had a statutory right to be 
a party. So much Seaboard concedes. Furthermore, un¬ 
der the rationale of Sykes v. Jenny Wren Co., supra, even 
if Seaboard had a statutory right to intervene, the orders 
denying intervention are subject to review only in connec¬ 
tion with review of a final order. Under this analysis, the 
Court’s jurisdiction turns upon the question of whether 
the orders establishing temporary rates are subject to 
review. 

B. OBDEBS ESTABLISHING TEMPOBABY BATES ABE NOT FINAL 
OBDEBS SUBJECT TO BEVIEW. 

The power of this Court to review orders of the Civil 
Aeronautics Board is derived from Section 1006(a) of the 
Civil Aeronautics Act (49 USC 646; 52 Stat. 1024) and 
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Section 10 of the Administrative Procedure Act (5 USC 
Sec. 1009 ; 60 Stat. 243). It is perfectly well settled that 
these statutes do not confer jurisdiction to review prelim¬ 
inary determinations. 

Jurisdiction in the Federal Courts to review orders of 
the Board and other administrative agencies extends only 
to final orders. Federal Power Commission v. Metropolitan 
Edison Co., 304 U. S. 375 (193S); Aluminum Co. of America 
v. Federal Power Commission, 76 App. D. C. 182, 130 
F. 2d 445 (1942); Eastern Utilities Ass’n v. Securities <£ 
Exchange Commission, 162 F. 2d 385 (CCA 1st, 1947). 
It is not enough that a preliminary order may clearly 
foreshadow a final order that will definitively affect a 
party. The order sought to he reviewed must in and of 
itself be a final determination of the rights of the parties. 
The orders granting temporary rates to American Over¬ 
seas and Pan American cannot meet that test. Instead, 
they bear a marked similarity to the orders sought to be 
reviewed in United States v. Los Angeles R. R. f 273 U. S. 
299 (1927) and Delaware <0 Hudson Co. v. United States , 
266 U. S. 43S (1925). In the Delaware & Hudson case, a 
tentative valuation of the railroad was held to be not final 
and hence not subject to review. In the Los Angeles case, 
the ICC had made a final determination of the valuation of 
the railroad at a figure far below that claimed. In view 
of the time and effort involved in the determination, there 
could be no reasonable doubt that the ICC would use it as 
a basis for future orders in which valuation would be an 
important or controlling factor. Yet the Supreme Court 
held that the final determination of value was not a final 
order subject to review. 

Temporary rate orders of the Board do not establish 
any final right in the carrier directly affected, and much 
less do they make any final determination of rights of other 
persons. Every temporary rate order, including those in¬ 
volved here, expressly provides that the proceeding shall 
remain open pending determination of a final rate which 
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may be higher or lower than the temporary rate. 5 In the 
words of the Board, “a so-called temporary rate order 
does not fix a final rate but merely establishes a conserva¬ 
tive basis for payment upon estimated accrued obligations 
of the Government pending the determination of a perma¬ 
nent rate which may be either higher or lower than the 
temporary rate theretofore in effect.” Order Serial No. 
E-1271 (Docket No. 3037, March 5, 1948). A temporary 
rate order does not give the carrier a final right to the rate 
then established, or to the sum due for past operations 
when computed at that rate. Since the Board seeks to 
avoid any chance of overpayment, it ordinarily sets tem¬ 
porary rates on a conservative basis, which makes it likely 
that the final rate wdll equal or exceed the temporary rate. 
This likelihood is not enough to make the order final for 
purposes of judicial review. The order in United States 
v. Los Angeles R. R., supra, was an equally strong indi¬ 
cation of what future orders of the ICC would be, and 
was that agency’s admittedly final action on valuation. 
Even so, the order was not appealable as not final. 

In other fields of regulation, rate orders which are tem¬ 
porary in effect and subject to later revision are held not 
to be final determinations of any rights. Bronx Gas & 
Electric Co. v. Maltbie, 271 N. Y. 364, 3 N. E. 2d 512 (1936); 
Beaver Valley Water Co. v. Driscoll, 28 F. Supp. 722 (W. 
D. Pa. 1939). In those cases, an administrative body had 
fixed for a public utility temporary rates expressly subject 
to revision when determination of final rates was com- 

5 Seaboard’s reliance on cases that assumed Board decisions granting 
temporary certificates were final for purposes of review is misplaced. (Pet. 
Br., p. 14, n. 8) A “temporary” certificate means only that it is valid for 
a stated period of years, rather than to infinity. Within that period, a 
“temporary” certificate has exactly the same status, and is subject to change 
only to the same extent, as an unlimited certificate. The Board proceeding 
is closed upon issuance of the temporary certificate. A temporary rate order 
does not close the Board proceeding, and is valid only until the Board changes 
it For example, the proceeding on the rate for American Overseas was 
initiated in 1944, and is still open. Since December, 1946, the Board established 
temporary rates for American Overseas four times. (Joint App. 34-36) 
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pleted. The temporary rates had not been based on all 
the factors that the law required to be considered in de¬ 
termining a final rate, but were admittedly based on a 
formula which had been previously declared unconstitu¬ 
tional when used to determine a final rate. The rates 
were attacked as confiscatory and the procedure as a denial 
of due process. In both cases the temporary rates were 
sustained on the substantive ground that the order was 
not a final act that deprived the company of its property 
in any permanent sense. As for the claim that procedural 
due process was violated, it was held that the commission 
in fixing temporary rates need have before it “merely suf¬ 
ficient evidence to furnish prima facie support for its find¬ 
ings”, and that the procedural safeguards of the due 
process clause would be fully available to the utility in the 
proceedings to fix final rates. 

Under the reasoning of these cases, if the Board fixes 
a temporary rate which would be erroneous if all the fac¬ 
tors pertinent to a final rate were considered, the carrier 
directly affected cannot obtain reversal of the order by 
this Court because no final rights have been determined. 
If that carrier cannot obtain reversal of a temporary rate 
order because any error therein is subject to remedy in 
the final rate order, it follows a fortiori that a person claim¬ 
ing an interest solely as a competitor cannot do so. 

The function and purpose of temporary rate orders, as 
well as their tentative character, establish that the Court 
should not entertain appeals from them. Under the Civil 
Aeronautics Act, the Postmaster General is directed to 
pay only mail rates determined by the Board. (Section 
406 (a), 49 USC 486 (a)). No matter how long a cer¬ 
tificated carrier may fulfil its statutory obligation to carry 
mail, unless and until some rate is determined for it by 
the Board, the carrier will not be compensated for that 
service. Temporary rate orders have been issued by the 
Board to enable carriers engaged in the transportation of 
United States mail to receive mail pay from the United 
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States when it was in the public interest for the carrier 
to obtain some payment, but as a practical matter it w-as 
impossible at the time to determine a final rate. It is perti¬ 
nent to consider various situations in which temporary 
rates have been established, for jurisdiction to review a 
temporary mail rate order does not depend on the par¬ 
ticular set of circumstances that precipitated the order. 

A typical example of the use of temporary rates is in 
connection with the inauguration of service over a new 
route. From the start of operations, the carrier is required 
to transport United States mail on schedules designated by 
the Postmaster General, and is entitled to reasonable com¬ 
pensation. (Sections 401 (m), 406; 49 USC 481 (m), 486) 
Intelligent determination of permanent rates; under the 
standards of the Act requires knowledge of the scope and 
character of operations, the amount of non-mail reve¬ 
nues, the expenses incurred, etc. Most, if not all, of this 
data can be accumulated only from the actual performance 
of the carrier. True, it would be possible to determine a 
permanent rate based wholly on estimates without benefit 
of past experience. But if the final rate based on pure esti¬ 
mate were too high, the Government would pay more than 
it should, whereas if it were too low, the carrier would 
receive less than it was entitled to. In either event, 
there could be no correction, for the Board lacks power 
either to raise or lower a permanent rate for a past period 
in which no rate proceeding was pending before it. Trans¬ 
continental*& Western Air, Inc. v. Civil Aeronautics Board, 
336 U. S. 601 (1949). The alternative is to establish a ten¬ 
tative minimal rate that will provide the carrier with some 
compensation for the transportation of mail during the pe¬ 
riod of initial operations, leaving the proceeding open for 
determination of a final rate later upon accumulated data. 
This was the solution adopted by the Board. See, for ex¬ 
ample, Braniff Airways, Inc., Mail Rale, Order Serial No. 
E-966 (Nov. 10, 1947) 
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A second characteristic use of temporary rates by the 
Board is when a number of carriers for which final rates 
are in effect get into serious financial difficulty at about the 
same time. The Board described this situation in National 
Airlines, Inc., Mail Rate, Order Serial No. E-1271 (March 
5, 194S): 

“. . . Rapidly rising costs, falling load factors, and 
extensive preparation for prospective traffic in sub¬ 
stantial excess of that which materialized, have com¬ 
bined to create a serious financial condition in the air 
transport industry. It became difficult or impossible 
for carriers to secure funds through the sale of stock, 
and more recently, it became equally difficult to secure 
borrowed capital on reasonable terms. During this 
period the permanent rates in effect in a number of 
cases were quite apparently inadequate. Such inad¬ 
equate mail pay caused and would clearly continue to 
cause unreasonable depletion of working capital, thus 
increasing the carriers’ need for funds which had be¬ 
come increasingly difficult to secure through normal 
channels. Our permanent rate procedure was wholly 
inadequate to meet the situations thus created. Com¬ 
pliance with substantive and procedural statutory re¬ 
quirements necessarily applicable to such proceedings 
1 rendered it impossible to make final rates effective in 
time to correct the critical financial emergency in which 
many carriers found themselves. Some method of 
placing more nearly adequate mail pay in the hands 
of the carriers during this period became essential. 
To accomplish this purpose, the Board adopted a pro¬ 
cedure which would enable it to issue a rate order in 
advance of determination by the Board of the many 
questions upon which the fixing of a final rate must 
depend. Thus a so-called temporary rate order does 
not fix a final rate but merely establishes a conserva¬ 
tive basis for payment upon estimated accrued obliga¬ 
tions of the Government pending the determination of 
a permanent rate which may be either higher or lower 
than the temporary rate theretofore in effect.” 

As in the case of a temporary rate established at the start 
of operations of a single carrier, these orders issued to 
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meet a crisis in the industry leave undecided many ques¬ 
tions on which a final rate must depend, and the rate pro¬ 
ceedings are kept open for later adjustment retroactive to 
the start of the proceeding. 

A primary basis for the refusal to entertain appeals 
from non-final orders of administrative agencies is that 
such review would produce repeated delays in adminis¬ 
trative proceedings and render orderly administrative pro¬ 
cedure impossible. This reasoning has especial force when 
applied to temporary orders used to enable inauguration 
or continuation of air transportation in the public interest 
pending the determination of a permanent rate upon full 
analysis and consideration of adequate data. Quite plainly, 
to permit appeals from temporary rate orders would 
largely nullify their usefulness. The practical result would 
be a judicial prohibition on the use by the Board of a means 
it has found to be essential to carry out the purposes of the 
Act. Only express intent by Congress will support that 
result, and no intimation of such an intent can be found in 
the Act. 

In summary, the terms and the nature of a temporary 
rate order are not those of a final order subject to judicial 
review, and immediate judicial review of such orders would 
seriously disrupt the Board’s efforts to develop and main¬ 
tain air transportation. The Court should deny jurisdic¬ 
tion to review the orders establishing temporary rates. 
Furthermore, since the Board’s orders on intervention are 
reviewable only as an incident to review of a final order, 
the entire petition for review should be dismissed for lack 
of jurisdiction. 

m 

Seaboard Does Not Have Standing to Intervene as of 
Right or to Obtain Review of the Rate Orders 

If the Court should decide that a temporary rate order is 
a final order subject to immediate review, or that the denial 
of intervention to one entitled to it as of right is an appeal- 
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able order, the principal issue in the case is Seaboard’s 
standing. This is a difficult and serious question. The 
positions of Seaboard on the one hand and of the Board 
and American Overseas on the other are completely con¬ 
tradictory. Seaboard asserts a statutory right to intervene 
in any mail pay determination, temporary or permanent, 
for any competitor of Seaboard, and that in both types of 
proceedings it may raise every conceivable factor applica¬ 
ble to a permanent rate. (Pet. Br. 27-29) American Over¬ 
seas and the Board believe that no competitor has standing 
to intervene as of right in any rate proceeding, temporary 
or final, as to any issue, or to maintain an appeal from rate 
orders. (See Order Serial No. E-2717, April 14, 1949; 
Resp. Br. in No. 10,086, p. 42-43) 

This is not a mere dispute between rival airlines. It goes 
to the heart of the Board’s administration of the mail rate 
provisions of the Act. If competing carriers have standing 
to intervene as of right in rate proceedings and to appeal 
rate orders, certain results are inevitable. Prompt estab¬ 
lishment of temporary rates will be impossible. The parti¬ 
san interests of competitors in all rate proceedings will be 
to delay decision and to hammer down the level of payment 
not for any purpose of furthering the public interest but 
for the wholly selfish aim of limiting the financial resources 
of the affected carrier. The present participation of the 
Postmaster General as representative of the public interest 
in economical and just rates will be largely obscured by the 
multiplicity of parties and their individual conflicts. Inter- 
carrier clashes will further extend the already long lag 
between the petition for a rate and its establishment. At 
the eventual conclusion of Board proceedings as to a rate, 
the order will be appealed by one or more competitors, in 
further efforts to postpone payment to the carrier directly 
affected. We do not believe these results are made neces¬ 
sary by the terms of the Act. A decision that may cause 
them requires the most careful weighing of the aims and 
terms of the controlling statute, and the Board’s adminis¬ 
tration under it. 
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Many persons can assert an interest in the mail rate of 
a certificated carrier as real as that of a competing airline. 
A travel agency would want the mail rate established at a 
high level because this might lead to a reduction in pas¬ 
senger fares with a consequent growth in the agency’s 
business. A municipality that received cargo service from 
the carrier might seek to have a high mail rate established 
in the hope that reduced cargo rates wmuld result and cause 
greater export and import business for the town. A union 
representing the carrier’s employees could support a high 
mail rate in the hope that it would enable the carrier to 
raise wages. Similar examples could be multiplied indefi¬ 
nitely. In each it would be possible to say that the level 
of the mail rate might have some financial effect upon the 
person asserting an interest in it. As in the case of a com¬ 
petitor, however, the possible effect is necessarily indirect 
and uncertain on any legally protected interest. 

Section 1006 of the Civil Aeronautics Act requires Sea¬ 
board to have a “substantial interest” in the orders estab¬ 
lishing temporary rates if it is to obtain review of those 
orders. (49 USC 646) Section 10 of the Administrative 
Procedure Act, which grants the right of review of agency 
action to any person “suffering legal wrong” or “ad¬ 
versely affected or aggrieved by such action within the 
meaning of any relevant statute”, does not change this 
standard, since it reflects existing law. (Sen. Doc. No. 248, 
79th Cong., 2d Sess. 310 (1946); Attorney General’s Man¬ 
ual on the Administrative Procedure Act, 94-110) 

To establish the essential “substantial interest”, Sea¬ 
board must show that it has a legally protected private 
right that will be invaded, and that the rate order will be 
the direct and proximate cause of the invasion, or that 
under the Civil Aeronautics Act a competitor is given 
status to appeal as a representative of the public interest. 


L 


I 




18 


A. NO LEGALLY PEOTECTED EIGHT OF SEABOAED IS 

THEEATENED. 

The rate orders are not binding on Seaboard. They do 
not grant or deny it funds; they do not direct or forbid it 
to take any action. Seaboard’s claim of interest is merely 
that the orders will provide funds to other airlines that 
regularly serve points sometimes touched by its intermit¬ 
tent flights. The nature of the asserted wrong must be 
taken from Seaboard’s statement of it in the petitions to 
intervene: 

10. “. . . there is a grave danger that the certificated 
carriers will use such mail payments to subsidize un¬ 
economical property carriage operations, permitting 
them to lower their rates to the point where Seaboard 
& Western is forced into an unfair competitive posi¬ 
tion which would threaten its ability to survive. ’ ’ 

* • • 

11. “. . . there exists a strong possibility that the sched¬ 
uled airlines, including American Overseas Airlines, 
Inc., will be able to carry property in international air 
commerce at unrealistic and uneconomical rates and 
recover the losses sustained through such operations 
by subsidy payments from the United States Govern¬ 
ment. 

12. “Seaboard & Western must necessarily be assured 
that American Overseas Airlines, Inc., shall not be 
permitted to use mail pay grants from the public 
Treasury as a subsidy for air freight operations con¬ 
ducted on an unrealistic and uneconomical rate struc¬ 
ture.” [Joint Supp. 30] c 

6 Substantially similar allegations are contained in the Petition for Review. 
(Joint Supp. 22-23) Seaboard’s assertion that its right must not be judged 
by its allegations, and that demonstration of a general basis of an interest 
in the subject matter is sufficient, is erroneous. (Pet. Br. 33) Probable 
substantial direct injury must be demonstrated in the claim of right (Na¬ 
tional Broadcasting Co. v. Federal Communications Commission, 76 App. I>. C. 
238, 132 F. 2d 545, 548 (1942), aff’d. 319 T7. S. 239 (1943)), and Board 
action must be judged on the basis of facts and arguments presented to it. 
Compare the requirement in Section 1006(d) of the Act that the Court shall 
not consider objections to an order of the Board that were not urged before 
the Board. 
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In other words, the possible injury is competition. Sea¬ 
board has no legal right to be protected from competition 
by other Large Irregular Carriers or by the certificated 
carriers. If anything, the shoe is on the other foot, for 
Seaboard’s legal right to operate is limited by its Letter 
of Registration to irregular service complementary to the 
scheduled services of the certificated carriers. Competition 
with Seaboard is lawful, and invades no legally protected 
interest of Seaboard. 

Governmental action that benefits or enables lawful com¬ 
petition is not subject to challenge by one threatened with 
injury by the competition, even though the action be un¬ 
lawful. L. Singer <£ Sons v. Union Pacific R. R., 311 U. S. 
295 (1940); Edward Hines, Trustees v. United States, 263 
U. S. 143 (1923); Tennessee Electric Power Co. v. TV A, 306 
U. S. 118 (1939). Alabama Power Co. v. Ickes, 302 U. S. 
464 (1938) is squarely in point. There a public utility 
sought to enjoin loans and grants by the Administrator of 
Public Works to municipalities in aid of the construction 
of municipal light and power plants. The utility asserted 
that the grants were beyond the authority of the Adminis¬ 
trator and were made with the intent of regulating local 
rates and promoting publicly-owned electric plants. It 
argued that although the ruination of its business would be 
produced by action of the municipalities, the Administra¬ 
tor’s unlawful acts were subject to challenge because they 
would be the proximate and moving cause of the damage. 
A unanimous Court held the utility lacked sufficient inter¬ 
est to maintain the suit. It pointed out that the threatened 
competition would be lawful although destructive, and 
that the Federal Government had no power to control the 
rates to be charged by the proposed municipal power 
plants. In short, the Court squarely held that one who will 
suffer injurious consequences from the lawful use of money 
about to be unlawfully provided by a government agency 
has no standing to challenge the official act. 
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That decision and others previously cited are controlling 
on Seaboard’s standing to obtain review of the Board’s 
action, to the extent that the right is claimed because of 
possible lawful competition by the scheduled carriers. Sea¬ 
board has not in addition asserted any future illegal action 
in either its petitions to intervene or its petition for re¬ 
view. 

The petition to intervene does not allege that any unlaw¬ 
ful acts may occur. The gist of all the allegations is a pos¬ 
sibility that the certificated carriers may lower their trans¬ 
atlantic cargo tariffs to an “unrealistic and uneconomical” 
level and recover the losses from mail pay. 

The Petition for Review adds nothing to these allega¬ 
tions. The only additional assertions are that the cargo 
rates of Seaboard’s competitors may be below cost, and 
that their freight operations “conducted below cost . . . 
can continue to be so conducted only because of Govern¬ 
ment mail subsidy in unfair competition with petitioner ...” 
(Joint App. 9-10) 

Taken at face value, these allegations do not show a pos- 
sibilitv of anv action in violation of the Act or the Board’s 

V «r 

Regulations. Pursuant to the clear intent of Congress, 
American Overseas has a legal right to raise or lower its 
rates for international cargo operations. Section 406(b) 
of the Civil Aeronautics Act (49 USC 484(c)) gave the 
Board power to fix passenger and cargo rates in domestic 
air transportation, but no power to regulate fares and 
tariffs in international operations such as those of Amer¬ 
ican Overseas. Despite repeated requests by the Board, 
Congress has failed to amend that Act so as to grant such 
power. The international carriers therefore may adjust 
their tariffs as business dictates, and break no law or reg¬ 
ulations when they do so. 7 The situation is an exact parallel 
to that in the Alabama Power case, where competition by 

7 The Board does have some supervision over agreements between carriers 
as to international rates. See infra, p. 34. 
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the towns was lawful, and the federal authority retained no 
control over the rates to be charged by the towns. 

Similarly, the claim that cargo operations have been and 
will be operated below cost discloses no possibility of illegal 
competition. The core of the utility’s complaint in the Ala¬ 
bama Power case was that federal grants and loans would 
enable competition by the towns at rates below cost to 
the towns. The Board has found that American Over¬ 
seas’ past cargo operations in fact produced a profit. 
(Joint App. 40-41) Furthermore, Congress recognized 
that operations by certificated carriers might return insuf¬ 
ficient revenues to meet expenses, and expressly provided 
in the “need” provisions of Section 406(b) that the Board 
should consider the resulting losses in the determination of 
mail pay. Even if American Overseas’ cargo rates in the 
future were lowered to a level below cost, reduction to that 
level would not violate the Act or Board Regulations for 
neither requires the tariffs for international air transpor¬ 
tation to exceed costs of operation. 8 The naked conclusion 
of “unfair competition” alleges no future illegal action, 
for the context shows plainly that it is based wholly on 
future lawful rate reductions. 

In short, neither to the Board nor this Court has Sea¬ 
board made any showing that the rate orders create a threat 
of illegal competition. Since Seaboard has no right to be 
protected from lawful competition, Alabama Power Co. v. 
Iclces, supra, is controlling on the question of whether Sea¬ 
board has the substantial interest in the rate orders that is 
necessary to maintain this appeal. 

,B. THE TEMPO BABY BATES WILL NOT BE THE DIBECT AND 
PBOXIMATE CAUSE OF ANY INJUBY. 

Unless Seaboard can establish that it has a legally pro¬ 
tected right, the question of the immediacy of the effect of 

8 The Act does require the filing of international tariffs, forbid discrimina¬ 
tion, and require compliance with tariffs as filed (Sections 403-404), but no 
possible future violation of these provisions has been alleged. 
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the challenged orders on such a right is not reached. Hence, 
we will assume that it has a legal right not to lose cargo 
business to American Overseas, since the possibility of that 
loss is the heart of Seaboard’s claim of injury. (Joint 
App. 30) 

Seaboard has not and cannot establish that the rate or¬ 
ders will be the direct and proximate cause of any loss of 
business by possible rate reductions to an uneconomic level. 

For example, Seaboard challenges the temporary rate 
for American Overseas on the ground that the Board failed 
to find a loss of $71,500 on all-cargo operations. (Pet. Br. 
45-47) In other words, direct injury and a right to attack 
the rate order are asserted on the theory that at some time 
in the future $71,500 together with all the other financial 
resources of American Overseas might enable it to reduce 
cargo rates, that the possible future reduction in cargo 
rates might enable American Overseas at some time to get 
cargo business at a point to which Seaboard operates an 
irregular service, and that had it not been for the possible 
lowering of cargo rates by American Overseas, Seaboard 
rather than any other international carrier might have been 
able to get that cargo business. This tenuous chain of 
causation upon which Seaboard’s claim of direct injury de¬ 
pends necessarily involves numerous assumptions to sup¬ 
port the conclusion that the alleged $71,500 error in the rate 
order will have any possible effect on Seaboard. It must 
he assumed that American Overseas will reduce its cargo 
rates; that the reduction will be to an uneconomic level; 
that the reduction would not have been made if American 
Overseas had not been erroneously allowed $71,500; that 
some future shipper of cargo at an unspecified point will 
choose between the regular service of American Overseas 
and the intermittent service of Seaboard to transport his 
shipment: that he will select American Overseas; that his 
choice will be solely because of the lowered rate rather than 
some other cause; and that had it not been for the lowered 
rate, Seaboard instead of some other scheduled or irreg¬ 
ular carrier would have obtained the business. 
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When the only possible effect of a challenged order upon 
a legal right rests on such a long chain of causation and so 
many unprovable assumptions, the “substantial interest’ 7 
that is required to maintain an appeal from the Board’s 
order does not exist. 

The lack of direct effect of the challenged order on the 
person seeking review is fatal to an attempted showing of 
substantial interest. A federal taxpayer lacks standing to 
challenge the legality of a federal grant to a state because 
the effect upon future taxation of any grant is too “remote, 
fluctuating and uncertain”. Massachusetts v. Mellon, 262 
U. S. 447 (1923). Similarly, the failure of TVA to ob¬ 
serve an express statutory directive to maintain its prin¬ 
cipal office in the immediate vicinity of Muscle Shoals, 
Alabama, has too indirect and uncertain an effect on tax¬ 
payers and citizens of nearby communities to give them 
standing to bring an action to compel compliance. Fralin 
v. TVA, 41 F. Supp. 83 (N. D. Ala. 1941 ): 9 

The necessity for showing a direct connection between 
the administrative order and possible injury is strikingly 
illustrated by two decisions of the Circuit Court of Ap¬ 
peals for the Second Circuit. In Associated Industries, Inc. 
v. Iclics, 134 F. 2d 694 (CCA 2d, 1943), dismissed as moot, 
320 U. S. 707 (1943), the Court held unanimously that a 
coal consumer who was a party in proceedings for the de¬ 
termination of minimum coal prices was a “person ag¬ 
grieved” with standing to appeal an order determining 

5) Directness of effect also distinguishes this case from Alton Railroad Co. 
v. United States, 315 TJ. S. 15 (1942) and Flying Tiger Line, Inc. v. Atche- 
son T. S. F. Ry Co., 75 F. Supp. 188 (S. D. Calif. 1947), upon which Sea¬ 
board relies. (Pet. Br. 17) The challenged order in the Alton Railroad case 
granted a certificate of convenience and necessity, which was the direct and 
indispensable basis of operations competitive with the petitioners. In the 
Flying Tiger case, the attack was upon actual competitive operations that 
had already taken away a number of the complainant’s customers. The chal¬ 
lenged order and actions in those cases had a direct causal effect quite unlike 
that upon which Seaboard relies to establish a substantial interest in these 
temporary rate orders. 



24 


minimum prices that would directly increase its costs. 10 Six 
months later, in United States Cane Sugar Refiners Ass’n. 
v. McNutt , 138 F. 2d 116 (CCA 2d, 1943), the same court 
held unanimously that producers of cane sugar whose abil¬ 
ity to sell their product for use in canned fruit might be 
impaired by an administrative order that permitted the 
use of substitute sweetening agents without disclosure on 
the label were not persons “adversely affected” within the 
meaning of the controlling statute, 11 since they could not 
show “some direct adverse effect traceable with reasonable 
certainty” to the order. The mere possibility of decreased 
sales was not enough. 

The issue of the directness of the effect of the rate orders 
on Seaboard is controlled by this Court’s decision in Air 
Line Pilots Association v. Civil Aeronautics Board, No. 
9820, Petition for Review dismissed April 23, 1948, cert, 
den. 335 U. S. 816 (1948). Shortly after the pilots of Na¬ 
tional Airlines, members of the Air Line Pilots Associa¬ 
tion, went on strike early in 1948, the Board proposed a 
temporary rate for National retroactive to the middle of 
1947, which would provide National a substantial lump sum 
for the past period and increased mail payments in the 
future. The Association sought to intervene. The Board 
denied intervention, and after a hearing, 12 issued an order 
establishing the temporary rate. The Association filed a 

The statute gave the right of review to “any person aggrieved by an 
order issued by the Commission in a proceeding to which such person is a 
party”. The Court distinguished Atlanta v. Ickcs, 308 TJ. S. 517 (1939), in 
which the Supreme Court had held that a consumer lacked standing to enjoin 
a similar minimum price order, on the ground that the statutory provision for 
appeal was not there involved. 

n 52 Stat. 1055 (1938), 21 U. S. C. $ 371 (f) (1946). 

12 The Association participated in the hearing and offered evidence, pursuant 
to Section 302.6 of the Board’s Rules of Practice. That section permits any 
person to appear at any hearing, to present relevant evidence, and to cross- 
examine either through Public Counsel or, with the Examiner’s consent, 
directly. Seaboard made no attempt to exercise its rights under this regula¬ 
tion at the hearings on the temporary rates for American Overseas and Pan 
American. 
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petition to review the order. Its asserted interest was that 
the Association was engaged in a strike against National, 
that National had violated employment contracts and was 
violating both the Railway Labor Act and the Civil Aero¬ 
nautics Act, and that the funds granted by the temporary 
rate order would enable National to continue its illegal 
violations of contract and statutes and to operate its ser¬ 
vices in defiance of the strike. The close causal connection 
between the rate order and future injury to the union by 
the continuance of National’s alleged illegal disregard of 
contractual and statutory obligations was apparent. The 
Board had found that the carrier was in a critical financial 
condition that threatened the continuance of operations. 
In the absence of an increase in its temporary rate, the loss 
of traffic due to the strike would put irresistible economic 
pressure on National to accede to the union’s demands or 
to cease operations. The lump sum payment and increased 
future rate provided by the order, however, would enable it 
to fight the strike by continuing operations with non-union 
pilots. The question of whether the Association had a 
“substantial interest” in the order was squarely presented 
before this Court by the carrier’s motion to dismiss the 
petition to review. The Court granted the motion to dis¬ 
miss, saying: 

“It is adjudged and decreed by this Court that the 
petition for review in this cause be, and it is hereby, 
dismissed for failure by petitioner to disclose a sub¬ 
stantial interest in the order sought to be reviewed.” 

This ruling in the Air Line Pilots Association case is con¬ 
trolling here. The possibility that some future shipper 
may select American Overseas instead of Seaboard because 
of a possible decrease in rate to which an alleged allowance 
of $71,500 for cargo losses may in small part contribute is 
patently a less direct causal connection than the certainty 
that an almost insolvent carrier in the grip of a strike will 
use funds made available by a rate order to fight the strike 
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by continuing to operate with non-union employees in al¬ 
leged defiance of contract and statute. Under the holding 
of this Court that the striking union does not have sub¬ 
stantial interest in the temporary rate order, a fortiori 
Seaboard lacks status to obtain review of these orders. 

The principle that a substantial interest consists of a 
legally protected right that will be directly affected by the 
order cannot be avoided by the theory that the Board in 
determining a temporary rate must consider all the stand¬ 
ards set forth in the policy statements of the Act and the 
rate sections, that these elements “are those which may 
affect Seaboard, and in which Seaboard, accordingly, has a 
substantial interest”. (Pet. Br. 22, ct seq. Emphasis added) 
The notion that any person that may be affected by any 
element involved in rate making has a substantial interest 
in any proceeding in which that element is involved, can 
intervene in the proceeding, and can appeal from any order 
entered in it is patently unsound. In this sense, of course, 
every citizen has a substantial interest, for each may be 
affected by one or more of the standards to which Seaboard 
refers. 

Congress undoubtedly has power to provide that any 
person who may be affected by any element of the concept 
“public interest” is entitled as of right to participate as 
a party in the Board’s determinations of mail pay, and to 
appeal from orders establishing mail rates. 13 Congress 
did not do so, either expressly or by implication. 

The Board, which carries the responsibility for effectu¬ 
ation of the policies of the Act, has decided in every case 
presented to it that Congress did not grant the right to 
participate in mail rate proceedings to third persons whose 
asserted interest is possible injury from future use by the 
carrier of the funds made available. This position was 
summarized in the Board’s ruling on the petition of Slick 
Airways, Inc. for leave to intervene in the mail rate pro- 

is The right of appeal would necessarily be subject, however, to the consti¬ 
tutional requirement of a case or controversy. Muskrat v. United States, 219 
U. S. 346 (1911). 
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ceedings of the so-called Big Four domestic carriers, Amer¬ 
ican Airlines, Eastern, TWA and United. The Board said: 

“A careful comparison of Section 406 with other 
sections of the Act, with respect to the question of 
proper parties to proceedings, leads us to the con¬ 
clusion that Congress did not intend to give competi¬ 
tors the right to intervene in mail rate proceedings, no 
matter how substantial the effect of a proposed mail 
rate action might be upon them. It certainly did not 
intend to give such a right in a case such as this where 
no attempt has been made by the petitioning competi¬ 
tor to state the effect of the proposed mail rates upon 
it with any particularity or immediacy.” (Order 
Serial No. E-2717, April 14, 1949) 14 

This conclusion deserves great weight as the considered 
judgment of the agency on a matter within its field of 
specialization that is affected by policies within that field. 
See Davis, Standing to Challenge and To Enforce Admin¬ 
istrative Action, 49 Col. L. Rev. 759, 794 (1949). The 
Board’s interpretation of the Act has since been supported 
by this Court’s dismissal of the petition to review in a com¬ 
parable situation. Air Line Pilots Ass’n. v. Civil Aero¬ 
nautics Board, supra . 

Counsel for the Board has pointed out that wrhereas the 
Civil Aeronautics Act does not in terms confer any right 
upon competitors to intervene in mail rate proceedings, al¬ 
most every other regulatory provision in the Act definitely 
recognizes the interests of third persons, including those 
provisions relating to the actual transportation of mail. 
(Resp. Br., pp. 20-27, Seaboard & Western Airlines, Inc. v. 
Civil Aeronautics Board, No. 10,0S6) We will not repeat 
that analysis. 

Sections of the Act not referred to in the Board’s brief 
reinforce the conclusion that Congress did not intend 
to grant competitors and others an absolute right to inter- 

1* This order is printed in full at pp. 41-44 of Respondent's Brief in No. 
10,086. 
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vene in rate proceedings or to appeal from rate orders. 
Section 1005(f) requires that “Every order . . . shall be 
served upon the parties to the proceeding and the persons 
affected by the order.” (49 USC 645(f)) It is inconceiv¬ 
able that this is intended to require the Board to make serv¬ 
ice of a rate order upon the multitude of shippers, trav¬ 
elers, competitors, creditors, etc., who will be affected by it 
to some degree, and the Board has never so interpreted the 
section. Yet that would be the logical result of Seaboard’s 
argument that anyone who may be affected by any element 
pertinent to a rate determination has a substantial interest 
in it, for the required service expressly includes not only 
parties but all other persons affected by the order. 15 

The lack of express provision for intervention as of right 
by competitors or other third parties in proceedings for 
the determination of a mail rate, contrasted with the 
definite recognition of the interests of third persons in 
almost every other regulatory section of the Act, requires 
the conclusion that Congress did not intend to direct the 
Board to allow intervention as of right in rate proceedings, 
or to grant third persons the right of review of rate orders. 
This interpretation is inescapable in view of the provisions 
of Section 1001 of the Act, and the effect given by the Su¬ 
preme Court to an identical statutory provision in Federal 
Communications Commission v. WJR, The Goodwill Sta¬ 
tion , 337 U. S. 265 (1949). The pertinent portion of Sec¬ 
tion 1001 provides that the Board: 

“. . . may conduct its proceedings in such manner as 
will be conducive to the proper dispatch of business 
and to the ends of justice.” (49 USC 641) 

This is a clear delegation of power to the Board to use its 
expert judgment as to the most desirable methods of solv¬ 
ing the many problems inherent in a determination of the 

is So far as we are aware, neither Seaboard nor any other person has ever 
asserted that the Board’s failure to serve a rate order upon it was a violation 
of Section 1005(f). 
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public interest as it bears on the question of rates. That 
delegation extends to the question of what third persons, 
if any, shall be allowed to intervene. 

The carrier for which a mail rate is being determined 
and the Postmaster General who must pay the rate will 
be directly affected, and the Act clearly contemplates that 
both these shall be parties. As must have been apparent 
to Congress, an infinite number of other persons have a 
less direct interest. Congress did not in terms or by impli¬ 
cation grant to all these a right to intervene in rate pro¬ 
ceedings, or establish any lesser class, such as competitors, 
to which it gave the right. Instead, by Section 1001 the 
Board was given discretion to determine what third 
parties, if any, were desirable in mail rate determinations. 

Certainly this is a reasonable and sensible interpreta¬ 
tion of the Act. The Board is the agency directly and con¬ 
tinuously engaged in the administration of the air trans¬ 
portation industry in the public interest. Its experience 
and day to day concern with the many problems of the in¬ 
dustry, of which mail pay is but one, enable it to decide the 
desirability of participation in rate proceedings by third 
parties on a background of practical administration of the 
air transportation industry that is not available either to 
Congress or to the courts. 

This construction of the Civil Aeronautics Act is sup¬ 
ported by the recent decision of the Supreme Court in 
Federal Communications Commission v. WJR, The Good¬ 
will Station, Inc., supra. In that case, WJR had claimed 
a right to a hearing on the ground that a Commission order 
was a modification of its license. The Commission without 
hearing oral argument denied WJR’s claim. The Com¬ 
munications Act expressly provides for oral argument in 
one situation (Section 409(a)), but the section on which 
WJR relied required only that it be given “reasonable 
opportunity to show cause” why an order should not issue. 
(Section 312(b)) The Supreme Court held that Congress 
had left the question of whether or not oral argument 
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should be granted to the discretion of the Commission. The 
Court said: 

“In view of the contrast between this language and 
that of § 409(a), it is hardly to be taken that Congress 
intended the ‘reasonable opportunity to show cause’ 
always to include opportunity for oral argument. In¬ 
deed, in the absence of any such explicit requirement 
as that of § 409(a), the terms of § 312(b) must be 
read in the light of the Act’s general procedural auth¬ 
orization in §154(j), which empowers the Commission 
to ‘conduct its proceedings in such manner as will best 
conduce to the proper dispatch of business and to the 
ends of justice.’ 

In this wording Congress was mindful not only of 
the ends of justice but also of the proper dispatch of 
the Commission’s business, a matter not unrelated to 
achieving the ends of justice, and left largely to its 
judgment the determination of the manner of conduct¬ 
ing its business which would most fairly and reason¬ 
ably accommodate those ends. • • • 

In this connection it cannot be recalled too often that 
‘“public convenience, interest or necessity” was the 
touchstone for the exercise of the Commission’s au¬ 
thority’ in matters relating to construction permits 
and licensing, and that this criterion ‘serves as a sup¬ 
ple instrument for the exercise of discretion by the ex¬ 
pert body which Congress has charged to carry out 
its legislative policy.’ Federal Communications Com¬ 
mission v. Pottsville Broadcasting Co., 309 U. S. 134, 
137-13S. ‘Necessarily, therefore, the subordinate 
questions of proceedure in ascertaining the public in¬ 
terest, when the Commission’s licensing authority is 
invoked—the scope of the inquiry, whether applica¬ 
tions should be heard contemporaneously or succes¬ 
sively, whether parties should be allowed to intervene 
in one another’s proceedings, and similar questions— 
were explicitly and by implication left to the Commis¬ 
sion’s own devising, so long, of course, as it observes 
the basic requirements designed for the protection of 
private as well as public interest.’ Id. at 138” 
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The reasoning of the Supreme Court is squarely appli¬ 
cable to the situation before this Court. Congress did not 
in terms in the Civil Aeronautics Act grant participation 
as of right in any mail rate proceeding to anyone other than 
the carrier directly concerned and the Postmaster Gen¬ 
eral and in other sections of the Act did expressly provide 
that third persons could initiate or participate in other 
types of proceedings. Congress gave to the Civil Aeronau¬ 
tics Board in Section 1001 of the Civil Aeronautics Act ex¬ 
actly the same discretion in the conduct of its proceedings 
as was given to the Federal Communications Commission 
by Section 154(j) of the Communications Act. 

Although the WJR decision dealt with the right to oral 
argument rather than standing to intervene or the com¬ 
parable right of appeal, the Supreme Court quoted with 
approval from Federal Communications Commission v. 
Pottsvillc Broadcasting Co., 309 U. S. 134, 137-138 (1940) a 
passage that expressly refers to the question of 4 ‘whether 
parties should be allowed to intervene in one another’s pro¬ 
ceedings” as one of the subordinate questions of procedure 
left to the Commission’s own discretion. Furthermore, the 
rationale of the WJR decision is applicable to all pro¬ 
cedures of an administrative agency not expressly required 
by statute or the compulsion of due process. 16 

C. SEABOARD HAS NO STANDING TO APPEAL AS AN ASSERTED 
REPRESENTATIVE OF THE PUBLIC INTEREST. 

No third party has standing to obtain review of a Board 
rate order as the asserted representative of the public inter¬ 
est in the development of a sound air transportation sys¬ 
tem. In the cases that evolved that basis for the standing 
of a third party to obtain review of an administrative order 
the statutory framework was quite different from that of 

16 This Court has already recognized that the principles of the WJR 
decision apply to a Civil Aeronautics Board proceeding. Pan American-Gracc 
Airways, Inc. v. Civil Aeronautics Board, U. S. Ct. of Appeals for D. C., No. 
9914, decided September 12, 1949. 
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the Civil Aeronautics Act 17 In none did the statute provide 
for participation in the proceedings of an independent 
agency, such as that of the Postmaster General in mail 
rate determinations by the Board. 18 The Postmaster Gen¬ 
eral, who must pay the mail rates determined and justify 
before Congress the appropriations necessary to meet the 
payments, has an unmistakable interest in keeping at a min¬ 
imum all rates in excess of actual compensation for the 
specific service of carrying the mail, and in a conservative 
view of the amount of such a service rate. The Postmaster 
General takes an active part in the determination of mail 
rates. He has in many cases objected specifically and 
vigorously to rates proposed by the Board in tentative 
orders, and made oral and written argument to the Board 
urging that the permanent rates be lower than those pro¬ 
posed. For example, in proceedings before the Board the 
Postmaster General has opposed any allowance in mail pay 
for losses incurred by all-cargo operations, which is pre¬ 
cisely one of the principal points Seaboard wishes to urge. 
(Pet. Br. 27, 2S, 32-33, 34, 38, 45-47) The implication that 
a mail rate is determined as a friendly compromise be¬ 
tween a free banded governmental agency and a carrier 
eager for private profit without public benefit is false. (Pet. 
Br. in No. 10,086, pp. 28-29) The Board’s examination of a 
carrier’s operations and accounts is rigorous. The Post¬ 
master General’s primary interest in the air transportation 
of mail at minimum cost to the Government enforces the 

l" Federal Communications Commission v. Sanders Brothers Radio Station, 
309 IT. S. 470 (1940); Scripps-Eoward Radio, Inc. v. Federal Communica¬ 
tions Commission, 316 U. S. 4 (1942) ; Associated Industries v. Ickes, 134 F. 
2d 694 (OCA 2d 1943). The differences between the review provisions in¬ 
volved in these cases and that in the Civil Aeronautics Act are discussed in 
Respondent’s Brief in No. 10,086, pp. 25-26. Our discussion is complementary 
to that analysis. 

is Consumers Counsel in the Bituminous Coal Commission proceedings was 
little more than an assistant for parties who did not rely on their own. attor¬ 
neys. Many consumers participated as parties, completely independently of 
Consumers Counsel. No comparable participant in proceedings is provided 
under the Communications Act. 
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insistence on honest, economical and efficient management, 
and clashes with Board proposals to provide funds for 
what it deems desirable future development of the indus¬ 
try. This statutory plan for the determination of mail 
rates by the interaction of two independent agencies, one 
concerned with the full scope of the objectives of the Act 
including expansion and development and the other primar¬ 
ily interested in keeping Government payments at a mini¬ 
mum, assures that all elements of the public interest in the 
development of a sound air transportation system will be 
adequately represented. No additional parties are neces¬ 
sary to guarantee that representation. The good faith and 
energy of these agencies in the performance of their duties 
in the determination of mail rates under the standards of 
the Act will not be questioned by this Court. An adminis¬ 
trative decision does not become suspect because it is chal¬ 
lenged. We recognize that if neither the carrier nor the 
Postmaster General seeks review of a rate order, under 
our interpretation of the Act the courts will not have an op¬ 
portunity to rule on whether the rate is in the public inter¬ 
est. The validity of administrative action, however, does not 
depend on the availability of judicial review by third par¬ 
ties. Congress has entrusted the protection of the public 
interest in mail rates to a procedure in which the policies 
of two administrative agencies, sometimes in agreement 
and sometimes in disagreement, work out the solution. 
Congress clearly had power to create this means for the 
effectuation of the policies of the Act. The question of whe¬ 
ther those policies would be better served by participation 
in rate proceedings of competitors rather than the Post¬ 
master General, or by some other plan, is also a matter for 
Congress, which has not seen fit to alter the administration 
of mail rates since passage of the Act in 1938. 

Seaboard’s lack of standing to be a party to rate pro¬ 
ceedings or to appeal from a rate order does not mean that 
the Act gives it no protection against invasion of its private 
rights by illegal acts of its competitors if and when they 
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should occur. Section 1002 specifically authorizes ‘‘any 
person” to complain to the Board with respect to any viola¬ 
tion of the Act or its regulations, and directs the Board to 
investigate and take action if the complaint is justified. 
Seaboard can make such a complaint for example, against 
any competitor that hereafter gives any undue or unreason¬ 
able preference to any locality or any description of traffic, 19 
or that carries cargo at rates lower than those it has filed 
with the Board. 1 * 0 Seaboard can also be heard as to the level 
of future cargo rates of American Overseas and other 
scheduled carriers in transatlantic service. Transatlantic 
cargo rates of scheduled carriers, both United States and 
foreign, are established by agreement under the auspices of 
the International Air Transport Association. These agree¬ 
ments must be approved by the Board under Section 412 
of the Act (49 USC 492) insofar as they affect United 
States carriers, and Seaboard can object to the proposed 
rates when Board approval of an agreement is sought. 

IV. 

The Order Fixing a Temporary Mail Rate for American 

Overseas is Valid 

A. THE BOAED HAS POWER TO ESTABLISH TEMPORARY MAIL 

RATES. 

Seaboard contends that all temporary rate orders by the 
Board are invalid because temporary rates as such are not 
specifically authorized in terms by the Act, and that all 
factors and procedures pertinent to the determination of 
a permanent rate are mandatory for the establishment of 
a temporary rate. (Joint App. 7-8, 11; Pet. Br. 41-43) 
Temporary rates are determined on a basis of extensive 
data and detailed consideration of factual and policy ques¬ 
tions, as the Board’s Statements of Tentative Findings 

See Section 404(b), 49 USC 484(b). 

20 See Section 403(b), 49 USC 483(b). 
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and Conclusions amply demonstrate in this record- (Joint 
App. 34-82, 107-163) However, it is obvious that if deter¬ 
mination of a temporary rate required consideration of all 
the factors and observance of all procedures applicable to 
a permanent rate, -when the Board had completed these the 
case w T ould be ripe for fixing a final rate and the necessity 
for a temporary rate would be past. 

The establishment of temporary rates on the basis of 
facts and procedures less extensive than those required to 
fix a permanent rate is unquestionably valid when author¬ 
ized by statute. Bronx Gas & Electric Co. v. Maltbie, supra; 
Beaver Valley Co. v. Driscoll, supra. The lack of specific 
authorization in the Civil Aeronautics Act for temporary 
rates is not a prohibition of them. The Congress did not 
attempt to spell out every detail of the administration of 
air transportation, but on the contrary expressed broad 
policies and entrusted the effectuation of the policies to the 
Board. Section 1001 is an express delegation by Congress 
to the Board of discretion to adopt procedures conducive 
to the proper dispatch of business and to the ends of jus¬ 
tice. The central objective of the Act is the maintenance 
and development of an air transportation industry adapted 
to the needs of domestic and foreign commerce, the Postal 
Service, and national defense. In the fulfilment of that 
central objective, the Board has in its judgment employed 
the procedure of temporary rates. 

It is noteworthy that the Postmaster General, who must 
pay the rates determined by the Board, has not in this or 
any other case asserted that the Board lacks power to fix 
a temporary rate. Congress also has been aware that the 
Board in its administration of the Act has fixed temporary 
rates, but has not seen fit to amend the Act so as to author¬ 
ize or prohibit such rates expressly. 

The use of temporary rates falls squarely within the 
power of the Board to adopt procedures conducive to the 
proper dispatch of business and the ends of justice. The 
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situations that prompted the use of such rates have been 
described earlier in the discussion of the Court’s jurisdic¬ 
tion to review them. (pp. 13-15, supra) If the Board is 
prohibited from using temporary rates, some carriers will 
not receive payment of accrued obligations of the Govern¬ 
ment until long after the time that in the judgment of the 
Board the public interest requires payment. In order to 
reduce the delay, the Board would have to devote its time 
and energies to the determination of permanent rates to the 
detriment of its administration of other matters which also 
require supervision by the Board in the public interest. 
After permanent rates were once established for every car¬ 
rier, an economic change that adversely affected a number 
of carriers at the same time would force the Board to drop 
all other administration and devote all its energies in favor 
of the redetermination of permanent rates to meet the 
emergency. If Congress intended to give rate making this 
predominant position in the Board’s affairs, it certainly 
would have included in the Act some express indication of 
that intent. It did not do so. 

The Court may properly consider the effect of a ruling 
that the Board lacks power to establish temporary mail 
rates. All funds received by the three certificated trans¬ 
atlantic carriers for over three and a half years have been 
paid under temporary rates. Many of the domestic car¬ 
riers are also operating under temporary rates. Unless 
the Board has power to establish such rates, there is no 
existing legal basis for any payments under them, and the 
United States can rightly assert claims for repayment. 
Repayment of the amounts received by the airlines under 
temporary mail orders would bankrupt the industry. We 
cannot believe Congress intended that result. 

Admittedly, there are disadvantages in the use of tem¬ 
porary rates. The managements of all carriers would pre¬ 
fer that the Board somehow establish permanent rates, and 
keep them current. But recognition of the desirability of 
permanent rates does not lead to the conclusion that tem- 
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porary rates are invalid. The Board has found it cannot 
determine permanent rates with sufficient speed to meet 
the situations that develop in the aviation industry. The 
Board in its experienced judgment has regarded the use 
of temporary rates as conducive to the proper dispatch 
of business and to the ends of justice. There might be 
another way to meet the problem; there might be a better 
way. If so, Congress’ delegation to the Board of the ad¬ 
ministration of the Act gives the Board full power to re¬ 
vise its methods. 

B. NO BASIS EXISTS FOR REVERSAL OF THE TEMPORARY RATE 
ESTABLISHED FOR AMERICAN OVERSEAS AS EXCESSIVE. 

Even a final rate determined by an administrative agency 
will be upset by the courts only on a showing that the over¬ 
all rate is illegal; asserted error in individual items or 
isolated methods is no basis for reversal unless legal error 
in the end result is also established. Federal Power Com¬ 
mission v. Hope Natural Gas Co., 320 U. S. 591 (1944); 
Federal Power Commission v. Natural Gas Pipeline Co., 
315 U. S. 575 (1942). Seaboard’s attack on the amount of 
the temporary rate for American Overseas wholly fails to 
meet this basic test, and deals only with isolated topics. 
(Pet. Br. 43-49) Assuming that a temporary rate subject 
to retroactive adjustment by the Board is nevertheless sub¬ 
ject to reversal if it exceeds the statutory standards, Sea¬ 
board has not even attempted to demonstrate that the over¬ 
all result of the rate is to grant American Overseas an 
amount greater than that authorized by the Act. 21 

Even as to the three individual items Seaboard selects, 
no possible basis for reversal is asserted. Given utmost 
weight, Seaboard’s arguments are nothing more than con¬ 
jecture, plus disagreement with the Board as to methods 
of accounting. 

21 Correctness in the overall level of the rate would necessarily depend on 
the validity of the Board’s estimate of revenues, of its treatment of depreci¬ 
ation and overhaul expense, of its disallowance of some expenses and recogni¬ 
tion of others, of its estimates of future business, and many other matters. 
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With respect to the allowance for taxes, Seaboard first 
computes an amount “believed to represent taxes allowed’’. 
It then points out that the Board disallowed certain ex¬ 
penses claimed by American Overseas, and asserts “these 
expenses, although disallowed for mail pay purposes, 
would appear to be proper expenses in determining tax 
liability’’. (Pet. Br. 41-45) From this, the conclusion is 
drawn that the rate includes an erroneous allowance for 
tax liability. In other words, if Seaboard’s estimate of 
tax allowance is correct, if the Board did not consider the 
possibility that some expenses it disallowed might in other 
proceedings be recognized by the tax authorities, and if the 
tax authorities in fact do recognize some expenses disal¬ 
lowed for mail rate purposes, then and only then Sea¬ 
board’s conclusion of erroneous allowance for taxes might 
follow. This is too flimsy a structure of hypotheses to sup¬ 
port a finding of reversible error. 

The arguments on the items of cargo losses and non- 
scheduled operations (Pet. Br. 45-49) are equally insub¬ 
stantial. The Board determined that the estimated rev¬ 
enues of American Overseas’ all cargo services exceeded 
the estimated direct flight costs and sales costs, so that 
the services were no burden on the mail service. Seaboard 
computes the expenses on a different basis so as to produce 
a net loss on the all-cargo services, and reaches the con¬ 
clusion that American Overseas “would appear to have 
been improperly compensated through mail pay” for the 
loss. The contention as to non-scheduled operations fol¬ 
lows the same pattern. The Board assigned certain rev¬ 
enues and expenses to American Overseas’ non-scheduled 
service, and determined there was a profit. Seaboard allo¬ 
cates additional expenses to the service so as to produce 
a loss, and then argues mail pay is excessive because “it 
appears that this loss is being reimbursed through mail 
pay”. In a word, Seaboard seeks to have this Court sub¬ 
stitute its judgment for that of the Board on the issue of 
what expenses of an airline are properly chargeable to 
various phases of its operations, and on the basis of that 
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substituted judgment find reversible error. No extended 
argument is needed that the allocation of expenses to vari¬ 
ous operations in the industry regulated by the Board is 
peculiarly and exclusively the province of the administra¬ 
tive agency, not the courts. At the close of its conjectures 
as to tax recognition of disallowed expenses and its pro¬ 
posed reallocations of costs, Seaboard concedes: 

“On the assumption that the foregoing analysis is cor¬ 
rect, and that the method of arriving at costs is proper. 
Pan American has in fact received mail pay in the 
neighborhood of $3,404,241 in excess of the mail pay 
to which it may be properly entitled. On the basis of 
similar assumptions , American Overseas has received 
such excessive mail pay in the neighborhood of $1,283,- 
390.” (Pet. Br. 48) (Emphasis added) 

Plainly, unless the Court will accept Seaboard’s analysis 
and method of arriving at costs in preference to the expert 
judgment of the Board on proper accounting, no basis is 
asserted for reversal of the rate as excessive. 

CONCLUSION 

For the foregoing reasons the petition for review should 
be dismissed for lack of jurisdiction or, in the alternative, 
because petitioner lacks standing to maintain the appeal. 
If the order establishing a temporary rate for American 
Overseas is reviewed on its merits, it should be affirmed. 

Respectfully submitted, 

Howard C. Westwood, 

James H. McGlothlin, 

701 Union Trust Building, 
Washington 5, D. C., 

Attorneys for Intervener 

Of Counsel: American Overseas Airlines, Inc. 

Covington, Burung, Rublee, 

O’Brian & Shorb, 

701 Union Trust Building, 

Washington 5, D. C. 
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APPENDIX. 

IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 

Seaboard & Western Airlines, Inc., Petitioner, 

v. 

Civil Aeronautics Board, Respondent. 

Civil Action No. 10242. 

MOTION FOR LEAVE TO INTERVENE AND RESPOND TO 
THE PETITION TO STAY FURTHER PROCEEDINGS 
BEFORE THE CIVIL AERONAUTICS BOARD 

American Overseas Airlines, Inc., moves this Court, pur¬ 
suant to Rule 38(c) of the General Rules of the United 
States Court of Appeals, for leave to intervene and become 
a party to the above-entitled proceeding, and for permis¬ 
sion to file the attached response to the petition of Sea¬ 
board tb Western Airlines, Inc., for a stay of certain pro¬ 
ceedings before the Civil Aeronautics Board. In support 
thereof, it alleges as follows: 

1. American Overseas Airlines, Inc. is a corporation or¬ 
ganized under the laws of the State of Delaware and is 
the holder of a certificate of public convenience and neces¬ 
sity issued by the Civil Aeronautics Board which author¬ 
izes it to engage in foreign air transportation between the 
United States and points in Europe. 

2. American Overseas Airlines, Inc. is a party to a pro¬ 
ceeding before the Civil Aeronautics Board which was 
initiated by a petition filed by it on November 6, 1944, at 
which time it was known as American Export Airlines, Inc. 
By this petition, it requested the Board to fix and deter¬ 
mine, under Section 406 of the Civil Aeronautics Act, the 
fair and reasonable rate of compensation for the transpor¬ 
tation of mail by aircraft over its routes, the facilities used 
and useful therefor and the services connected therewith. 
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3. A final rate has been fixed by the Board for services 
performed by American Overseas Airlines, Inc. during the 
calendar year 1945. (Order, Serial No. E-2247, November 
29, 1948.) Temporary rates have been set by the Board 
at various times for services rendered by American Over¬ 
seas Airlines, Inc. from and after January 1, 1946, but the 
final rate of compensation for services performed since 
that time has not yet been determined by the Board. (7 
C. A. B. 623 (1946); Order, Serial No. E-883, October 16, 
1947: Order Serial No. E-1895, August 25, 1948) 

4. Seaboard & Western Airlines, Inc., petitioner before 
this Court, was not a party to any of the foregoing pro¬ 
ceedings and made no effort to become a party to the 
American Overseas Airlines Mail Rate Proceeding until 
January 6, 1949, when it filed with the Board a petition 
for leave to intervene. In the exercise of its discretion, 
the Board granted Seaboard & Western leave to intervene 
in the American Overseas Airlines Mail Rate Proceeding , 
such intervention to be limited, however, to issues relating 
to cargo operations and the extent, if any, to which such 
cargo operations should be underwritten with need mail 
pay. The Board denied Seaboard & Western leave to in¬ 
tervene in the determination of any temporary mail rates. 
Order Serial No. E-2733, April 19, 1949) This is one of 
the two orders of the Board of which Seaboard & Western 
seeks judicial review by its petition to this Court. 

5. The Board, on April 19, 1949, issued a Statement of 
Tentative Findings and Conclusions concerning the ap¬ 
propriate mail rates for American Overseas Airlines for 
the period January 1, 1946-December 31, 1948, inclusive. 
(Order Serial No. E-2731) At the same time, the Board 
found that it was in the public interest to make effective 
immediately, as temporary rates, the rates that it had 
tentatively concluded to be the fair and reasonable com¬ 
pensation to American Overseas Airlines for the carriage 
of mail during that period. (Order Serial No. E-2732, 
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April 19, 1949) The Board further directed that the pro¬ 
ceeding remain open, pending the fixing of a final rate or 
rates which might be higher or lower than the temporary 
rates fixed. 

6. Seaboard & Western Airlines’ petition claims error in 
the Board’s Order granting it only limited intervention in 
the proceeding to determine the fair and reasonable mail 
rates for American Overseas Airlines. In addition, it has 
petitioned the Court to enter an order directing the Board 
to stay and postpone all further steps in that proceeding. 
The immediate result of such an order would be to prevent 
the Board from putting into effect, on a temporary basis, 
the rates which it has tentatively concluded to be appro¬ 
priate for the period January 1, 1946-December 31, 1948. 
During this entire period, Seaboard & Western Airlines 
was not a party to the American Overseas Airlines Mail 
Rate Proceeding and had made no request to become a 
party. 

7. American Overseas Airlines has a substantial interest 
in supporting the Board’s Order, Serial No. E-2733, and 
limiting Seaboard & Western Airlines’ participation in a 
proceeding, the sole purpose of which is to determine the 
fair and reasonable rate of compensation to be paid Amer¬ 
ican Overseas Airlines, not Seaboard & Western Airlines, 
for transporting the mails. It has an even more direct 
and immediate interest in objecting to the entry of an order 
which would deprive it of payment for services rendered 
in 1946, 1947 and 1948—which payment the Board has 
found to be in the public interest at rates that it has ten¬ 
tatively concluded to be fair and appropriate. 

Wherefore, American Overseas Airlines, Inc. prays that 
it be permitted to intervene and become a party to this pro¬ 
ceeding and to file with the Court the attached response 
to the petition of Seaboard & Western Airlines, Inc. for an 
order directing the Civil Aeronautics Board to stay all fur- 
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ther steps in the American Overseas Airlines Mail Rate 
Proceeding, Docket No. 1666. 

Respectfully submitted, 


Howard C. Westwood, 

701 Union Trust Building, 
Washington 5, D. C. 
Attorney for American 
Overseas Airlines, Inc. 

May 2, 1949. 

Covington, Burling, 

Rublee & Shorb, 

Of Counsel. 
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©ntteb states Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10242 

Seaboard & Western Airlines, Inc., petitioner 

v. 

Civil Aeronautics Board, respondent 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


STATEMENT OF THE CASE 

The sequence of orders and actions by the Board set forth in 
the Statement in Petitioner’s brief concerning the trans- 
Atlantic mail rate proceedings of American Overseas Airlines, 
Inc. (American Overseas), and Pan American Airways, Inc. 
(Pan American), is essentially correct. However, a proper eval¬ 
uation of the contentions of the parties requires this further 
statement on behalf of the Board with reference to the differ¬ 
ences between the operating authority of Petitioner and that 
held by the certificated carriers, the allegations upon which 
Petitioner’s claim of a right to intervention in the Board’s pro¬ 
ceedings is predicated and the actions of the Board in fixing the 
temporary mail rates here complained against. 1 

1 By order dated June 23, 1949, the Court advanced and set this case for 
argument immediately following the argument in the similar case of Sea¬ 
board d Western Airlines, Inc., v. Civil Aeronautics Board, No. 10088. 
Leave was granted thereby to file consolidated briefs and a consolidated 
appendix to the briefs if so desired by the parties. Since the briefs and the 
appendix thereto were prepared and filed in Case No. 10086 prior to the 

(1) 
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Petitioner is an “Irregular Air Carrier.” Its operating au¬ 
thority was obtained without hearing simply by registering 
with the Board under the blanket exemption provisions con¬ 
tained in the then Section 292.1 of the Board’s Economic 
Regulations (14 C. F. R. 292.1). No finding was made by the 
Board that the particular operations in which Petitioner might 
engage pursuant to authority conferred by its Letter of Regis¬ 
tration were required by the public convenience and necessity, 
nor was Petitioner required to disclose the geographical area 
in which it proposed to operate in order to secure its Letter. 
Pursuant to the Board’s general exemption regulation, Peti¬ 
tioner was and is free to engage in world-wide cargo operations 
and domestic passenger and cargo operations subject only to 
the limitation that its operations be in fact irregular. An ex¬ 
amination of the findings of the Board accompanying the adop¬ 
tion of its exemption regulation and other pronouncements 
relating thereto disclose that “Irregular Air Carriers” are not 
authorized to compete directly with the scheduled operations of 
those carriers holding certificates of public convenience and 
necessity. On the contrary, the operations of the noncertifi- 

entry of the Court’s order, the cases are presented upon separate briefs. 
However, identical arguments on certain issues common to both cases are 
urged in this brief, and it will be unnecessary for the Court to read both of 
the Board’s briefs in their entirety. Appropriate references are made herein 
to the mail pay proceeding involving the trans-Atlantic operations of Trans¬ 
continental & Western Air, Inc. (TWA) involved in case No. 100S6, and to 
the portions of the Board’s brief therein which should be considered by the 
Court in addition to this brief. 

The only issue in Case No. 10086 which will not be resolved by a deter¬ 
mination of the issues in this case is whether Petitioner’s failure to seek 
review of the order temporarily increasing TWA’s mail rate has rendered 
moot the question of its right to have participated in the proceeding in which 
such order was entered. Although as a practical matter the disposition 
which the Court may make of Case No. 10086 is of no significance to the 
determination of the issue relating to intervention sought to be adjudicated 
therein, the Board respectfully urges the Court to determine its Jurisdiction 
to enter the advisory opinion there requested. (See pp. 11-14 of the Board’s 
brief therein.) This determination is believed to be required not only for 
formal disposition of the case, but also for the purpose of clarifying the 
decision entered which, regardless of the conclusion reached upon the men¬ 
tioned point, inevitably will serve as a precedent governing future review 
proceedings. 
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cated carriers are intended to be only supplementary to the 
scheduled operations of the certificated carriers. 2 

In issuing the version of Part 291 under which Petitioner 
secured its Letter of Registration, the Board found: “because 
of the fact that irregular services meet a different need and must 
be infrequent and irregular, such services, if properly regulated 
under provisions of the Act other than those relating to cer¬ 
tificates of public convenience and necessity, will not, under 
present conditions, have an adverse competitive effect upon the 
services performed by the certificated carriers.” The Board 
also stated “such irregular services vary greatly with respect to 
type of service, and fill a need, which, because of fluctuations in 
the demand and the impossibility of determining where and 
when the demand will arise, by its very nature cannot be ful¬ 
filled economically by carriers operating on regular schedules 
and routes.” Regulations Serial No. 388, dated May 5, 1947 
(12 Fed. Reg. 3076). 

Further revealing light is cast upon the limitations placed 
upon those Irregular Air Carriers who, as Petitioner does, en¬ 
gage primarily in cargo operations, by the following pointed 
statement by the Board with respect to such cargo operations: 

We recognize that the interpretation which we have 
indicated should be placed on the term “non-scheduled” 
as it appears in the exemption order will preclude 
the operation of a cargo service between major cities 
with sufficient regularity to attract shippers. However, 
we are not convinced that the regulation should pro- 

* Petitioner is one of approximately 100 “Large Irregular Carriers” and 
2,000 “Small Irregular Carriers” authorized to engage in limited air trans¬ 
portation operations pursuant to a blanket exemption provided by the present 
Part 291 of the Board’s Economic Regulations. These carriers are author¬ 
ized to engage in the domestic air transportation of passengers and prop¬ 
erty without limitation as to points served and similar world-wide air 
transportation of property only. By definition contained in the Board’s 
Regulations, an Irregular Air Carrier is one who, among other things, 
“does not operate, or hold out to the public expressly or by course of 
conduct that it operates one or more aircraft between designated points 
• * • regularly or with a reasonable degree of regularity.” A carrier 
is not deemed to be an Irregular Air Carrier unless the services performed 
by it “are of such infrequency as to preclude an implication of a uniform 
pattern or normal consistency of operations between * • * designated 
points.” Section 291.1 (Pet. Brief in Case No. 10086, p. 47). 
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vide otherwise. Cargo service in any substantial volume 
will necessarily have to operate between major cities 
and there are few instances in the air transportation pat¬ 
tern where service is not now available by certificated 
carriers between major cities * * *. It is our opin¬ 
ion that the inauguration of cargo services by new car¬ 
riers which would parallel routes of existing carriers 
should be passed upon in a certificate proceeding. In¬ 
vestigation of Nonscheduled Air Services, 6 C. A. B. 
1049,1056 (1946). 3 

As opposed to the manner in which Petitioner’s operating au¬ 
thority was secured, American Overseas, Pan American, and 
TWA were certificated to engage in trans-Atlantic operations, 
with the exception of certain “grandfather” routes awarded to 
Pan American, only after full and complete hearings pursuant 
to the requirements of section 401 of the Act and upon findings 
by the Board approved by the President that operations be¬ 
tween the points and areas specified in their certificates were 
required in the public convenience and necessity. American 
Export Airlines, Inc . Temporary Certificate of Public Conven¬ 
ience and Necessity, 3 C. A. B. 294 (1941); Northeast Airlines, 
Inc. et al., North Atlantic Route Case, 6 C. A. B. 319 (1945). 
Although the principal operations of these carriers consist of 
scheduled services over the routes and between the points for 
which they are certificated, they also are permitted to engage 
in charter trips and special services pursuant to section 401 (f) 
of the Act. 4 Generally speaking, the operations permitted of 
certificated carriers under 401(f) correspond to those permitted 
by “Irregular Air Carriers.” Accordingly, the only area within 
which the operations of Petitioner and the certificated carriers 

'Subsequent to this pronouncement, the Board by Section 292.5 of its 
Economic Regulations (14 C. F. R. 292.5) authorized certain noncertificated 
carriers whose applications for cargo certificates were being processed to 
conduct regular cargo operations. Petitioner was not included in this clas¬ 
sification, and accordingly its cargo operations necessarily must be confined 
to the limited operations permitted by Part 292.1. 

4 Section 401 (f) (49 U. S. C. 4$1 (f)) provides in pertinent part that “any 
air carrier may make charter trips or perform any other special service, with¬ 
out regard to the points named in its certificate, under regulations prescribed 
by the [Board].” 
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may be directly competitive is for available charter and non- 
scheduled traffic. 

Identical petitions were filed by Seaboard for leave to inter¬ 
vene in the mail rate proceedings of American Overseas, Pan 
American, and TWA (App. 27,100, App. in Case 10086 at page 
82). These petitions in substance alleged that Seaboard was 
profitably engaged in the air transportation of property pri¬ 
marily between the continental United States and points in 
Europe and the Middle East, together with certain claimed con¬ 
tract carriage operations between other points. 5 The petitions 
recited that the certificated carriers were engaged in operations 
between many of the same points under authority of their cer¬ 
tificates of public convenience and necessity which were served 
by Petitioner, together with certain contract and nonscheduled 
operations between points also served by Petitioner. In addi¬ 
tion to the foregoing, and using the petition filed in American 
Overseas’ proceeding as an example, Petitioner’s basis for in¬ 
tervention in the proceedings was alleged to be that: 

10. Since Seaboard & Western is engaged in air trans¬ 
portation of property without mail pay or subsidy of any 
kind, and since the certificated carriers, including Ameri¬ 
can Overseas Airlines, Inc., are also engaged in the trans¬ 
portation of property between many of the same areas 
and points as Seaboard & Western, but with the advan¬ 
tage of Government mail payments, there is a grave dan¬ 
ger that the certificated carriers will use such mail pay¬ 
ments to subsidize uneconomical property carriage oper¬ 
ations, permitting them to lower their rates to the point 
where Seaboard & Western is forced into an unfair com¬ 
petitive position which would threaten its ability to 
survive. 

11. The Board’s power to directly regulate the rates, 
fares and charges of air carriers does not, at the present 
time, extend to operations in foreign air transportation 
and hence, unless Seaboard & Western is permitted to 
intervene in this proceeding, there exists a strong pos- 

8 The statutory definition of “air transportation,” insofar as is here perti¬ 
nent, includes only common carriage by air. See sections 1 (10) and 1 (21) 
of the Act (49 U. S. C. 401 (10) and (21)). 
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ability that the scheduled airlines, including American 
Overseas Airlines, Inc., will be able to carry property in 
international air commerce at unrealistic and uneconom¬ 
ical rates and recover the losses sustained through such 
operations by subsidy payments from the United States 
Government. 

12. Seaboard & Western must necessarily be assured 
that American Overseas Airlines, Inc., shall not be per¬ 
mitted to use mail pay grants from the public Treasury 
as a subsidy for air freight operations conducted on an 
unrealistic and uneconomical rate structure. 

13. Seaboard & Western has a substantial interest in 
the subject matter of this proceeding; its property and 
financial interest are not adequately represented by 
existing parties to this proceeding; and the intervention 
of Seaboard & Western herein requested would not un¬ 
duly broaden the issues or delay the proceedings (App. 
29,30). 

On April 19,1949, the Board issued a statement of tentative 
findings and conclusions in the two mail rate proceedings in¬ 
volved in this case in which it analyzed in detail the operations 
of American Overseas and Pan American for the years 1946, 
1947. and 1948, and set forth a mail rate it proposed to establish 
for those years (App. 34r-82, 107-163). The Board concur¬ 
rently issued two orders in each proceeding, one directing the 
particular certificated carrier to show cause why the proposed 
rate should not be established as the final mail rate for such 
years (App. 83,164), and the other directing the carrier to show 
cause why the same rate should not be established as a tempo¬ 
rary rate of compensation to be paid during the pendency of the 
proceedings with respect to the establishment of the final rate 
(App. 84, 165). These latter orders made clear that the tem¬ 
porary rates would be adjusted upward or downward back to 
the time of the institution of the proceedings in accordance with 
the permanent rates ultimately fixed. On the same date, the 
Board entered its orders denying Petitioner intervention in 
those portions of the proceedings for the formulation of tem¬ 
porary rates and granting limited permissive intervention with 
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respect to the formulation of permanent rates. Attention also 
is directed to the fact that the Board tentatively determined 
not to subsidize all cargo and nonscheduled operations by the 
certificated carriers and that the temporary rates fixed did not 
include any allowance for such items. (See Petitioner’s brief, 
pp. 45-49.) 

On April 27, 1949, pursuant to notice (App. 88, 171), hear¬ 
ings were held on the Board’s proposal to establish temporary 
mail rates for the certificated carriers. At these hearings a 
waiver and stipulation was entered into whereby public coun¬ 
sel, the Postmaster General and the carrier concerned waived 
the prehearing conference and all further procedural steps 
subsequent to hearing and consented to the immediate entry 
of an order establishing the proposed temporary rates (App. 
93, 175). There was also put in evidence in each proceeding 
the traffic, financial and cost data upon which the Board’s 
detailed analysis had been predicated (App. 93, 176). On 
April 29, 1949, the temporary rate orders were entered upon 
detailed findings demonstrating the necessity for that action 
in the public interest (App. 95-100, 178-182), to become ef¬ 
fective on May 3,1949.® 

STATUTES INVOLVED 

The Petitioner as a supplement to its brief in Case No. 10086, 
pages 38 to 47, has set forth many of the sections of the Civil 
Aeronautics Act of 1938 (52 Stat. 973), as amended (49 U. S. C. 
401 et seq., hereinafter referred to as the Act), and of the 
sections of the Board’s regulations adopted pursuant thereto 
to which references have been made herein. Other pertinent 
portions of the Act, the Board’s regulations, and the Adminis¬ 
trative Procedure Act (60 Stat. 237, 5 U. S. C. 1001 et seq.) are 
cited or quoted in their appropriate place both in the text of 
this brief and in the Board’s brief in Case 10086. 

• The petitions for review in both this case and Case No. 10086 alleged that 
the Board erred in failing to hear oral argument before entering the chal¬ 
lenged orders relating to intervention. This contention has been abandoned 
In both of Petitioner’s briefs, and accordingly is not in issue in the cases. 
General Rules Of Court, Rule 17 (I); Colorado Central Potcer Co. v. City 
of Englewood, 89 F. (2d) 233 (C. C. A. 10,1937). 
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QUESTIONS PRESENTED 

I. Whether the Court has jurisdiction to review the orders of 
the Board complained against. Decision of this ques¬ 
tion depends upon— 

A. Whether those orders are final orders for the pur¬ 

poses of judicial review. The subsidiary ques¬ 
tions are presented of— 

(1) Whether the procedural orders denying 

intervention in the Board’s proceed¬ 
ings are reviewable other than as an 
incident to review of final substantive 
orders entered in those proceedings. 

(2) Whether the orders establishing tempo¬ 

rary mail rates possess that degree of 
finality requisite for review purposes. 

B. If interlocutory orders of the type complained 

against are final for review purposes, whether 
Petitioner has demonstrated or can demonstrate 
any substantial interest in the Board’s orders. 
II. If the Court has jurisdiction to review the Board’s orders 
at Petitioner’s instance, whether those orders were based 
upon adequate and proper findings and were otherwise 
validly entered. 

SUMMARY OP ARGUMENT 

The Court lacks jurisdiction to review the orders of the 
Board against which complaint has been made since both the 
orders respecting intervention and the orders establishing tem¬ 
porary rates are interlocutory orders not possessing that de¬ 
gree of finality requisite for review purposes. 

The principles of law which forbid the courts to review other 
interlocutory procedural orders entered in administrative pro¬ 
ceedings except as an incident to review of a final substantive 
order entered in the proceedings are fully applicable to inter¬ 
locutory orders denying intervention in administrative pro¬ 
ceedings. Contrary to the rule applicable to judicial pro¬ 
ceedings whereby only parties to the case are entitled to appeal, 
a person not a party can obtain review of a final order entered 
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in an administrative proceeding if able to disclose a substan¬ 
tial interest in that final order. Under these circumstances, 
the cases which hold that an immediate appeal may be taken 
from a judicial order denying intervention of right are in¬ 
applicable to similar administrative orders. Since the pro¬ 
visional rate orders sought to be reviewed are not final orders, 
review has not been sought of any final orders entered in the 
Board’s proceedings and the Court lacks jurisdiction to inquire 
at this time into the nature of Petitioner’s interest in those 
proceedings. 

The interlocutory orders establishing temporary mail rates 
for American Overseas and Pan American are not final for re¬ 
view purposes. Such orders do not finally determine the rates 
of compensation due to the carriers for their services in trans¬ 
porting mail by aircraft but merely afford interlocutory relief 
in the form of increased compensation pending the determina¬ 
tion of final rates. Such orders are not conclusive between the 
parties, nor final in their effect for the period covered thereby. 
If the rates fixed by such orders were too low, the carriers upon 
final determination of the cases will recoup the amounts due. 
If the rates fixed were too high, the excess payments authorized 
similarly will be recovered by the Government. The provi¬ 
sional rate orders are not orders which are definitive in char¬ 
acter dealing with the merits of the ultimate rates to be es¬ 
tablished since the merits of the proposed final rates are yet to 
be considered. Further, the Court obviously is not in a posi¬ 
tion to determine the correctness of the rate established while 
that rate is in the process of revision by the Board. Although 
the Board recognizes that orders otherwise interlocutory in 
character may be considered as final orders in exceptional cases 
where it is contended that irreparable injury will result from 
a denial of immediate review, no showing has been made by Pe¬ 
titioner of any necessity for treating these interlocutory orders 
as final orders. No allegation is contained in the petition for 
review that any injury has resulted or will result to Petitioner 
from the entry of these orders. Petitioner merely fears that 
some injury may result to it at some future date if certain con¬ 
tingencies occur. Since Petitioner has not demonstrated any 
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necessity for consideration at this time of the Board’s interlocu¬ 
tory rate orders, the petition for review must be dismissed. 

Even if the Court should consider that orders denying inter¬ 
vention in administrative proceedings are immediately review- 
able by analogy to similar judicial orders, or that the tempo¬ 
rary rate orders are final reviewable orders and accordingly that 
both the orders respecting intervention and the rate orders are 
reviewable at this time, the Court nevertheless lacks jurisdiction 
to entertain the petition for review. Petitioner was not en¬ 
titled of right to intervene in the Board’s proceedings, and ac¬ 
cordingly cannot demonstrate any substantial interest in the 
orders entered in those proceedings. Petitioner has no legally 
protected interests which could be infringed by the award of 
mail pay to the certificated carriers. The provisions of the 
Civil Aeronautics Act evidence an intention that only the car¬ 
rier concerned and the Postmaster General shall be permitted 
to participate before the Board and the courts in matters relat¬ 
ing to mail pay. Further, the effect of mail pay upon any com¬ 
petitive practice which may adversely affect another carrier is 
so indirect and speculative in effect as to preclude the demon¬ 
stration of any substantial interest by a competitor in mail pay 
proceedings and orders. In view of these facts, and since no 
right of intervention in mail rate proceedings has been granted 
by the Board’s Rules of Practice, the petition for review must be 
dismissed for want of jurisdiction. 

Further, if the Court should consider that a competitor upon 
proper allegations of interest is entitled to intervention in mail 
rate proceedings and to review of Board action taken therein, 
the petition for review is insufficient to invoke the jurisdiction 
of the Court which otherwise might exist. Petitioner is not an 
authorized competitor of the certificated carriers, but on the 
contrary is permitted to engage in only limited operations which 
are ancillary and complementary to the scheduled operations of 
the certificated carriers. In addition, Petitioner has not al¬ 
leged any direct adverse effect of a substantial character which 
will result to it from any action which has been or may be taken 
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in the Board’s proceeding. On the contrary, Petitioner only 
speculates that if various contingencies occur some injury may 
result to it at an undisclosed future date. Its real complaint is 
not that its operations will be adversely affected by the result of 
the Board’s proceedings but rather that the operations of the 
certificated carriers may not be hindered therein for its benefit. 
The petition for review accordingly should be dismissed for 
failure to disclose a substantial interest in the orders of which 
review is sought. 

II 

Unless the Court should determine that it cannot examine 
the nature of Petitioner’s interest in the Board’s proceedings 
because the orders here involved are not final for review pur¬ 
poses, a determination of the jurisdictional questions hereto¬ 
fore presented will either completely or in large measure dis¬ 
pose of the merits of the controversy between the parties. If 
the Court determines that it has jurisdiction to entertain the 
petition for review, only two possible issues will remain for dis¬ 
position: The propriety of limiting Petitioner’s participation 
to cargo issues in the final mail rate determinations and the 
question of whether Petitioner’s right to intervention extended 
to those portions of the Board’s proceedings in which tempo¬ 
rary mail rates were fixed. In such event, the Board’s action 
in limiting Petitioner’s participation in the formulation of final 
rates to issues respecting cargo transportation clearly was 
proper since Petitioner’s interest in other phases of the certifi¬ 
cated carriers’ operations is too remote to entitle it to partici¬ 
pate of right upon issues relating thereto. Further, if Peti¬ 
tioner is entitled to intervene of right in those portions of the 
proceedings in which permanent mail rates will be determined 
for the certificated carriers, it has failed to allege any facts 
which would demonstrate any right to intervention on those 
portions of the proceedings in which temporary rates were fixed 
and from which it was excluded. 
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ABGUMENT 

I. The Court lacks jurisdiction to review the Board’s orders 

A. The orders of which review is sought are not final orders for the 

purposes of judicial review 

J. The interlocutory order8 denying intervention in the Boards proceed¬ 
ings are reviewable only as an incident to review of final substantive 
orders entered therein 

The primary contention relied upon by Petitioner to support 
the Court’s jurisdiction in both this case and Case No. 10086 is 
that interlocutory orders denying intervention in administra¬ 
tive proceedings, like similar orders entered in judicial proceed¬ 
ings, are immediately reviewable if intervention in the proceed¬ 
ing was of right. Accordingly, Petitioner contends that the 
Court is authorized at this time to examine the nature of 
Petitioner’s interest in the Board’s proceedings from which it 
was excluded. The Board, on the other hand, contends that the 
Court lacks jurisdiction to inquire into the nature of a pros¬ 
pective intervenor’s interest in an administrative proceeding 
except as an incident to review of a final substantive order 
entered in the proceeding in which intervention was denied. 
Stated differently, the Board is of the view that orders denying 
intervention in administrative proceedings are no different in 
nature and effect from any other interlocutory orders entered 
in such proceedings, and accordingly should be reviewed in 
precisely the same manner as such other interlocutory orders 
and for the same reasons. Further, although recognizing that 
authority to the contrary exists in other circuits, it is believed 
that the decision by this Court in Sykes v. Jenny Wren Co ., 64 
App. D. C. 379, 78 F. (2d) 729 (1935), cert, den., 296 U. S. 624 
(1935), has established that the rule in this jurisdiction is the 
one contended for by the Board. 

The rule in Court proceedings relied upon by Petitioner to 
support the Court’s jurisdiction is that an order denying inter¬ 
vention is immediately appealable if intervention was of right. 
However, a person not a party to a judicial proceeding cannot 
appeal from any subsequent order or judgment in the case un¬ 
less he is permitted to intervene. Accordingly, the order deny¬ 
ing intervention has the degree of definitiveness which supports 
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an appeal therefrom. Brotherhood of Railroad Trainmen v. 
Baltimore & Ohio Railroad Company, 331 U. S. 519,524 (1947). 
On the other hand, judicial review of a final administrative 
order may be obtained by a person demonstrating a substantial 
interest in that order notwithstanding the fact that such person 
was not a party to the administrative proceeding. In view of 
this fact, the practical necessities which have led the courts to 
permit an exception from the usual rules governing appeals in 
the case of judicial orders denying intervention do not exist 
in the case of similar administrative orders. 

No citation of authority is required to establish the propo¬ 
sition that the reviewing jurisdiction conferred upon this Court 
is limited to what may be said to be “final” orders. It is a set¬ 
tled principle of law that interlocutory orders relating to the 
conduct of a proceeding lack that finality requisite to immedi¬ 
ate review thereof. 7 The rationale of all the cases is the same, 
namely that the administrative process should not be subjected 
to interruption and delay when the courts are able at the con¬ 
clusion of the proceeding to review the final orders entered, 
and to correct any errors of law that may have occurred during 
the course of the proceeding. 8 In many instances, these inter- 

T See, e. g., Federal Power Commission v. Metropolitan Edison Co., 304 
U. S. 375 (193S) (order directing attendance at a hearing) ; Aluminum Co. 
of America v. Federal Power Commission, 76 App, D. C. 182, 130 F. (2d) 
445 (1942) (orders denying petitions for service of trial examiner's report) ; 
Eastern Utilities Association v. Securities and Exchange Commission, 162 
F. (2d) 385 (C. C. A. 1, 1947) (order denying motion to transfer place of 
hearing) ; Mallory Coal Co. v. Coal Commission, 69 App. D. C. 160. 99 F. 
(2d) 399 (193S) (order directing cost reports to be made available at 
hearing) ; Mansfield Journal Co. v. Federal Communications Commission, 
173 F. (2d) 646 (App. D. C. 1949), (order severing applications in a con¬ 
solidated proceeding). 

*That this was the intent of Congress with respect to the review of 
procedural or interlocutory orders of administrative agencies is evident 
from the recently enacted Administrative Procedure Act of 1946 (5 TJ. S. C. 
1001, et scq.). Section 10 (e) of that Act provides, in part, as follows: 

“Any preliminary, procedural, or intermediate agency action or ruling 
not directly reviewable shall be subject to review upon the review of the 
final agency action.” The Attorney General’s Manual on the Administrative 
Procedure Act (1947) states (p. 103): 

“This language was designed ‘to negative any intention to make review- 
able merely preliminary or procedural orders where there is a subsequent 
and adequate remedy at law available, as is presently the rule.’ Senate 
Comparative Print, June 1945, p. 19 (Sen. Doc. p. 37). For example, 
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locutory orders may deny substantial rights to parties and then- 
entry may require that the final order entered in the proceed¬ 
ing be vacated and further proceedings held to correct the 
errors committed. Notwithstanding this possibility, Congress 
in providing for judicial review of agency action has chosen 
to subject the agency and the parties to the risk of the neces¬ 
sity for such further proceedings subsequent to review rather 
than to interrupt the administrative process by the review of 
interlocutory orders. Aluminum Co. of America v. Federal 
Power Commission, 76 App. D. C. 182, 130 F. (2d) 445, 452 
(1942). 

Furthermore, in many instances the final action in the pro¬ 
ceeding is such that no adverse effect will have resulted from 
the interlocutory action complained against, and no necessity 
will then exist for invoking judicial review. Since review of 
interlocutory orders denying intervention also will inevitably 
result in delaying the administrative process, and since a pos¬ 
sibility also exists that the final action in the proceeding will 
not adversely affect the Petitioner for intervention, orders de¬ 
nying intervention in administrative proceedings should be re¬ 
viewed in precisely the same manner as any other interlocutory 
order and for the same reasons* 

Intermediate orders such as orders setting matters for hearing are not 
renewable either directly ( Federal Pcncer Commission v. Metropolitan 
Edison Co ., 304 U. S. 375 (1938)) or collaterally, as by suits for injunction 
{Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41 (1938)) or declaratory 
Judgment {Macauley v. Waterman S. S. Co., 327 U. S. 540 (1946); Federal 
Pr/wer Commission v. Arkansas Power d Light Co., per curiam, 330 U. S. 
802 (1947)). The provision for review of such questions as a part of 
the review of final agency action restates existing practice. See section 
10 (e) (4).” 

The Circuit Court of Appeals for the First Circuit has observed that 
section 10 (c) of the Administrative Procedure Act “seems to us to rec¬ 
ognize the continued validity of the decisions we have previously cited, 
holding that preliminary or procedural orders of an administrative body 
are not directly subject to court review.” Eastern Utilities Assoc, v. Securi¬ 
ties and Exchange Commission, supra, note 7. 

•See Utah Fuel Co. v. Coal Commission, 69 App. D. C. 333, 101 F. (2d) 
426, 432 (1938), afTd 306 U. S. 56 (1939), wherein the Court stated that— 

‘To permit Judicial review, either by injunction or declaratory Judgment, 
of every procedural, preliminary, and interlocutory order or ruling by which 
a person may consider himself aggrieved, would afford opportunity for con¬ 
stant delays in the course of administrative proceedings, and would render 
orderly administrative procedure Impossible. Moreover, it would result in 
bringing to the courts such an avalanche of trivial procedural questions as 
largely to monopolize their time and energies.” 
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In Sykes v. Jenny Wren Co., supra, a majority of this Court 
was of the opinion that review of an order denying intervention 
in a proceeding before the Federal Communications Commis¬ 
sion could be secured only in the manner provided in the 
Communications Act and then only after final decision in the 
proceeding by the Commission. The Petitioner in that case, 
recognizing that this Court was not authorized to review an 
interlocutory order denying intervention, had brought an action 
in the District Court seeking to enjoin further proceedings be¬ 
fore the Commission without his participation. Although a 
vigorous dissent was filed in the case asserting that the Pe¬ 
titioner was entitled of right to intervene in the proceeding, it 
is significant to note that the dissenting justices did not express 
any disagreement with the principle implicit in the decision of 
the majority that the Court’s power to review an interlocutory 
order denying intervention could be exercised only in connec¬ 
tion with review of a final definitive order, but on the contrary 
because of that fact thought that a case was presented in 
which the District Court should have authority to act. 

Opinions by two other circuit courts have indicated that an 
order denying intervention in an administrative proceeding is 
immediately reviewable if intervention was of right. Alston 
Coal Co. v. Federal Power Commission, 137 F. (2d) 740 (C. C. 
A. 10,1943); Okin v. Securities and Exchange Commission, 143 
F. (2d) 960 (C. C. A. 2, 1944). In the Alston case, the Tenth 
Circuit obviously relied upon the rule applicable to judicial 
proceedings and also was of the view that the case of Federal 
Communications Commission v. National Broadcasting Com¬ 
pany, 319 U. S. 239 (1943), lent support to the applicability of 
that rule. It is true that this latter case did state that KOA 
was entitled to review of the Commission’s order denying in¬ 
tervention. However, review was sought of that order as an 
incident to review of the final order in the proceeding, and the 
Court, contrary to Petitioner’s view of the case, did not purport 
to pass upon the question of when review of an order denying 
intervention could be had. 10 Thus the Tenth Circuit’s reliance 

“ In this connection, some comment is required concerning Petitioner’s 
reliance upon and treatment of the National Broadcasting case. At page 11 
of its brief, Petitioner sets forth a quotation from the case which it asserts 
related to the order denying intervention there involved, and indicates that 
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upon the National Broadcasting Company case in support of 
its views obviously was not well founded. The Okin case 
merely followed the Alston case. In neither case did the court 
concerned indicate that any consideration was given to the 
reasons which militate against review of interlocutory orders 
entered in administrative proceedings. 

It is submitted that the decision of this Court in the Jenny 
Wren case indicating that the courts lack jurisdiction to review 
an interlocutory order denying intervention in an administra¬ 
tive proceeding other than as an incident to review of a final 
order entered in the proceeding is correct, and that the two de- 

tbe Court probably considered that such an order was rcviewable inde¬ 
pendently of a final substantive order in the proceeding. An examination 
of the case readily discloses that the cited quotation related to the question 
of whether KOA was entitled to maintain its appeal upon allegations of elec¬ 
trical interference, and that the order entered without hearing to which 
reference was made was the order actually granting WHDH’s application. 
In any event, as pointed out above, the case does not stand for the proposi¬ 
tion that an order denying intervention is immediately reviewable since 
this question was not before the Court. 

In further support of its position, Petitioner also attempts to distinguish 
the Jenny Wren case upon various grounds. The first such distinction is 
that the Federal Communications Act provided for a different and exclusive 
remedy after the entire license proceedings were terminated. The review 
provisions of the Federal Communications Act are similar in language and 
purpose to those contained in other federal regulatory statutes, including the 
Civil Aeronautics Act. It is generally recognized that all such statutory 
provisions provide an exclusive remedy to be pursued only after completion 
of the agency proceeding, and that judicial review of interlocutory agency 
action in the absence of compelling reasons therefor is forbidden equally by 
district courts and statutory reviewing courts. The reason which permits 
exceptions to the general rule are not present in the case of orders denying 
intervention, as this Court clearly recognized in the Jenny Wren case. It is 
true, as Petitioner states in further distinguishing the case, that statutory 
review had not been sought of the order denying intervention in the Jenny 
Wren case. However, it is perfectly apparent that the Court recognized that 
statutory review might have been sought of the order denying intervention 
after its decision, and that its purpose in stating its views as to when such 
review could be obtained was to forestall a premature petition for review. 
Further, there was no necessity for the Court to consider the nature of the 
prospective intervenor’s Interest in that case since that interest would have 
been important only if and when the Commission granted the application 
there involved. 

The cases cited by Petitioner holding that reviewability of administrative 
orders Is not to be determined by the application of an “over refined tech¬ 
nique” obviously have no relationship to orders denying intervention. 
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cisions indicating a contrary view are in error. The petition 
for review in Case No. 10086 should be dismissed since review 
has been sought therein of only the order denying intervention 
in the Board’s proceeding. Similarly, this case also should be 
dismissed since the interim orders of the Board fixing temporary 
mail rates lack that degree of finality requisite for review pur¬ 
poses, and hence review of the orders denying intervention has 
not been sought in connection with any final substantive orders 
entered in the proceedings from which Petitioner was excluded. 

2. The Board’s orders establishing temporary mail rates are not final for 

review purposes 

The orders fixing temporary mail rates for American Overseas 
and Pan American are not orders finally determining the rates 
of compensation due to the carriers for their services in trans¬ 
porting mail by aircraft. On the contrary, such orders merely 
afforded interlocutory relief in the form of increased compensa¬ 
tion pending the determination of final rates. Such orders are 
not conclusive between the parties, nor final in their effect for 
the temporary periods covered thereby. If the rates fixed by 
such orders were too low, the carriers upon final determination 
of the cases will recoup the amounts due. If the rates fixed 
were too high, the excess payments authorized similarly will be 
recovered by the Government. The proceedings in which these 
interlocutory orders were entered still are pending before the 
Board, and no final orders have been entered therein. The 
povisional rate orders are not orders which are definitive in 
character dealing with the merits of the ultimate rate to be es¬ 
tablished since the merits of the proposed final rates are yet to 
be considered. Further, this Court obviously is in no position 
to determine the correctness of the rates established by the 
Board at this stage of the Board’s proceedings. Although Pe¬ 
titioner complains of the method by which the Board allocated 
costs attributable to cargo and nonscheduled operations which 
it tentatively determined should not be supported by mail pay, 
and of claimed excessive allowances for income taxes, the cor¬ 
rectness of the treatment of these items can be ascertained only 
upon an examination of the final record yet to be made before 
the Board and then only if the Board should adhere to this same 
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treatment in its final determination. Under these circum¬ 
stances, the temporary rate orders of which review is sought 
are interlocutory in every sense of the term. 

Although the courts as a general rule are not authorized to, 
and do not provide, review of interlocutory orders, it is recog¬ 
nized that the fact that an order is interlocutory does not of 
itself establish that such order is “nonfinal” for review pur¬ 
poses. The Board does not contend that “final orders’’ can be 
only those orders which mark the termination of the entire 
administrative proceeding in which they are entered. The 
Board does contend, however, that to be final for review pur¬ 
poses, an order must be of a definitive character dealing with 
the merits of a controversy, and not merely preliminary thereto 
as are the orders of which review is sought herein. It is recog¬ 
nized that no self enforcing formula can be devised for defining 
just when an order may be said to be of such definitive char¬ 
acter. 11 Generally speaking, the courts will review orders 

” Various tests which have been utilized in determining whether an 
interlocutory order Is final for review purposes, none of which standing 
alone are conclusive, are set forth in the opinion of this Court In Mallory 
Coal Co. v. National Bituminous Coal Commission, 99 F. (2d) 399 (1938). 
For tests used in determining when an Interlocutory Judicial order Is final 
for appellate purposes, which are equally inconclusive, see Republic Natural 
Gas Co. v. State of Oklahoma, 334 U. S. 62 (1948). 

As between the Board and the carrier whose mall pay is affected thereby, 
it seems clear that orders providing for an interim increase or decrease In 
mall pay are nonfinal for review purposes in the ordinary case. The 
carrier in such a situation is not finally affected by temporary mail rates 
since recoupment is permitted at the time the final rate is fired. Beaver 
Valley Water Co. v. Driscoll, 28 F. Supp. 722, 726 (W. D. Pa., 1939); cf. 
Bronx Gas & Electric Company v. Maltbie, 271 N. T. 364, 3 N. E. (2d) 512 
(1936). A different rule prevails where provisions do not exist for recover¬ 
ing losses resulting from temporary rates. In such a case, the order is a 
final order for the period In which it is to be in effect. See Prendergast v. 
Ne to York Telephone Co., 262 U. S. 44, 49 (1923). 

If a contention should be made that some immediate adverse effect would 
result to a third person from a temporary rate increase granted to a cer¬ 
tificated carrier, such an order conceivably could be said to be “final” as to 
the person so contending since no provision exists for recoupment of injuries 
resulting to third persons. Accordingly, in such a case, the Board recog¬ 
nizes that a situation might be presented in which Judicial review of a 
temporary rate order might not be precluded solely by an application of 
the final order doctrine. See, e. g n Air Line Pilots Association v. Civil 
Aeronautics Board, Case No. 9820, petition for review dismissed April 23, 
1948, cert, den., 69 S. Ct. 34 (1948), where the Immediate effect of the tern- 
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otherwise interlocutory in character only when the controversy 
has proceeded to a point where a losing party would be ir¬ 
reparably injured if immediate review were unavailing. See 
Republic Natural Gas Co. v. State of Oklahoma, 334 U. S. 62, 
67 (1948); Utah Fuel Co. National Bituminous Coal Com¬ 
mission, 306 U. S. 56 (1939); c/. Standard Airlines, Inc. v. 
Civil Aeronautics Board, Case No. 9978, decided by this Court 
on May 2,1949. Stated somewhat differently in the language 
of this Court, “judicial review of administrative action cannot 
be confined to a formula, and existing categories may be ex¬ 
tended if need arises.” Employers Group oj Motor Freight 
Carriers v. National War Labor Board, 79 App. D. C. 105, 143 
F. (2d) 145,147 (1944), cert, den., 323 U. S. 735 (1944). 

Petitioner has failed to demonstrate any reason why con¬ 
sideration is required at this time of the Board’s temporary 
rate orders, a necessary prerequisite to obtaining review of an 
interlocutory order. 12 No contention is made that any adverse 
effect has resulted to Petitioner from the temporary mail rate 
orders of which review is sought. Indeed, Petitioner in Case 
No. 10086 has stated unequivocally that “neither the final rate 
to be fixed, and the method used in determining it, nor the effect 

porary rate order there involved was said to be such as to enable the carrier 
to “break” the strike of its employees to the irreparable injury of the Union 
and its members. Notwithstanding the fact that under such circumstances 
the order might be regarded as “final”, the Board nevertheless is of the 
view, hereinafter more fully set forth, that the effect of mail pay upon third 
persons is so indirect and speculative as to preclude the demonstration of 
any “substantial interest” in a mail-rate order. 

Petitioner’s assertion that the Board in Case No. 10086 has conceded the 
finality of temporary rate orders (p. 14 of Pet. brief) Is plainly erroneous. 
The Board contended there, as here, that review could not be had of an 
order denying intervention other than as an incident to review of a final 
definitive order entered In the proceeding, without expressing any opinion 
as to whether temporary rate orders are final for review purposes. Further, 
any concessions which the Board might make could not add to the Juris¬ 
diction of the Court here challenged. 

u Petitioner’s failure to aUege any facts to the Board and the Court demon¬ 
strating any substantial interest in the Board’s proceedings and orders is 
more fully commented upon hereinafter. See infra, pp. 40 to 45. 
Further, as demonstrated above, review of an interlocutory order cannot 
be had merely upon a showing of substantial interest in that order. On 
the contrary, some compelling necessity for immediate review must be shown 
in addition to a demonstration of a substantial interest. 

858271—49-4 
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it may have upon TWA’s competitive cargo position can be 
known until the rate proceeding shall be concluded and the 
final rate fixed " (Pet. Brief in Case No. 10086, p. 12, 13, 
italics supplied.) This same statement is equally applicable 
to the temporary rate increase granted to American Overseas 
and Pan American. Under these circumstances, the Board 
respectfully submits that in this case no necessity exists for 
providing an exception in the case of temporary mail rate orders 
from the general rule that interlocutory orders are not subject 
to judicial review. The petition for review should be dismissed 
since the Board’s temporary mail rate orders are interlocutory 
in character, and no showing has been made of any necessity 
for their consideration at this time. 

B. Petitioner has not demonstrated and cannot demonstrate any substantial 
interest in the orders of which review is sought 

Even if the Court should overrule the foregoing jurisdictional 
objections, it nevertheless lacks jurisdiction to review the 
Board’s orders herein since Petitioner has not demonstrated 
and cannot demonstrate any substantial interest in those 
orders. The parties are in apparent agreement upon the prop¬ 
osition that the question of Petitioner’s right to have inter¬ 
vened in the Board’s proceedings and its standing to challenge 
the rate orders entered therein are substantially the same. If 
Petitioner has demonstrated any substantial interest in the 
rate orders of which review is sought, then a demonstration of 
that same interest to the Board would have entitled it to inter¬ 
vene in the proceedings in which those orders were formulated. 
See National Broadcasting Company v. Federal Communicob 
tions Commission, 76 App. D. C. 238, 132 F. (2d) 545, 549 
(1942), afd 319 U. S. 239 (1943); W. R. Grace & Co. v. Civil 
Aeronautics Board, 154 F. (2d) 271, 281 (C. C. A. 2, 1946). 
Paraphrasing the language employed in the recent decision in 
Federal Communications Commissions v. WJR, The Goodwill 
Station, 337 U. S. 265 (1949), the substantive question is pre¬ 
sented to the court of whether Petitioner has alleged a suffi¬ 
cient interest in the Board’s proceedings which would confer 
(1) right to standing as a party and (2) right to appeal from 
orders entered in those proceedings. For the purposes of 
clarity, the problem is discussed primarily in terms of Peti- 
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tioner’s right of intervention, with appropriate references to 
decisions and principles applicable to the question of standing 
to invoke review of mail rate orders. 

In determining the problem presented, consideration need be 
given here only to the questions of whether the Civil Aero¬ 
nautics Act confers any right upon competitors to intervene in 
mail rate proceedings, and if so, whether Petitioner’s allegations 
contained in its requests for intervention are sufficient to place 
it within the category of those persons entitled thereto. 1 * 

1. The Civil Aeronautics Act confers no right upon competitors to intervene 

in mail rate proceedings 

a. An adoption of Petitioner’s views would thwart the Congressional policy 
embodied in the mail rate provisions of the Act by making it adminis¬ 
tratively impossible for the Board to fix a mail rate in sufficient time to 
effectuate the purposes of mail pay 

Petitioner’s primary contention is that an absolute right of 
intervention in mail rate proceedings is conferred by the Act 

" Petitioner apparently has abandoned its contention advanced In Case 
No. 10086 that an absolute right of Intervention is conferred upon it by the 
Board’s regulations governing intervention, and the suggestion that a “legal 
injury” would result to it from the award of excessive mail pay to a certifi¬ 
cated carrier which would confer standing upon it to challenge such an award 
before the Board and the courts regardless of whether such standing is 
conferred by the Civil Aeronautics Act. If the belief that these contentions 
have been abandoned is not well founded, reference is made to pages 19-20 
and 27-30 of the Board’s brief In Case No. 10086 for their refutation. 

It will also bear repeating in this brief that no “legal rights” of Pe¬ 
titioner’s could be Infringed by the award of mail pay to the certificated 
trans-Atlantic carriers. Petitioner’s primary contention is that the carriers 
with which it claims to compete may utilize mail pay to support uneconomic 
cargo rates to Its detriment. The Board lacks authority to fix cargo and 
passenger rates in international air transportation. Accordingly, since the 
certificated carriers here involved are authorized to conduct their foreign 
operations free of Government control over their rate levels, and since 
Petitioner has no right to be free of rate competition nor any right to question 
the use made of public funds, no legally protected right of Petitioner’s could 
be invaded In the Board’s proceedings. Alabama Power Company v. I ekes, 
302 U. S. 464 (1938); Tennessee Electric Power Co. v. Tennessee Valley 
Authority, 306 U. S. 118 (1939). On the contrary, any injury which might 
result to Petitioner from the use which may be made of the mail pay awarded 
therein is damnum absque injuria. Notwithstanding this fact. Congress 
could have conferred standing upon Petitioner to participate in matters re¬ 
lating to mail pay. The question before the Court at this stage of the argu¬ 
ment is simply whether Congress did In fact confer such a right. 
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upon all competitors, and that to avail itself of the right so 
conferred, the prospective intervenor need allege only that it is 
a competitor. This contention is based upon Petitioner’s view 
that the Board in awarding mail pay is required to consider the 
possible effect of that mail pay upon competing carriers, and 
that such carriers accordingly are entitled to intervene for the 
protection of those interests which the Board is required to 
consider. 

The factors which the Board is required to consider in such a 
proceeding, according to Petitioner, apparently include not 
only the general policy question of whether a subsidized carrier 
should be paid less subsidy for the purpose of placing it upon 
a more nearly equal general competitive basis with nonsub- 
sidized carriers whose particular operations have never been 
determined to be in the public convenience and necessity, 14 but 
also such specific questions as whether the particular certifi¬ 
cated carrier’s rates are reasonable and proper, whether the 
carrier has engaged in any destructive competitive practices, 
whether its general practices are such as to foster sound eco¬ 
nomic conditions in the air transport industry, 18 and whether 
unnecessary or improper services are provided to shippers in 
connection with cargo services. 1 ® In other words, in deter¬ 
mining a rnfl-j] rate, whether temporary car final, the Board is 
required to make a policy determination of whether the over-all 
purposes of the Act will be furthered by granting to certificated 
carriers those sums to which they are entitled under the plain 
mandate of section 406 (b), to determine the propriety of all 
tariff rates charged by the carrier under the standards set forth 
in section 1002 of the Act, 1T and to inquire into whether the 
carrier has engaged in any unfair competitive practices within 
the meaning of section 411 of the Act. Further, again accord¬ 
ing to Petitioner, this broad inquiry into rates and practices 
is to be launched upon the Board’s own initiative without any 
allegations by a competitor that any particular rates or prac¬ 
tices are in fact improper. 

** Petitioner’s brief, pp. 26-28. 

* Petitioner’s brief in Case No. 10086, pp. 16-17. 

* Petitioner’s brief in this case, p. 27. 

” Section 1002 (e) (49 U. S. C. 642 (e)) enumerates the factors which the 
Board shall consider In determining commodity and passenger rates. 
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Even this inquiry is not enough to satisfy Petitioner. Not 
only must the Board enter into an interminable proceeding 
which will assure every competitor that the Board has not 
awarded mail pay which would compensate for any possible im¬ 
proper rate or practice, but the Board also is duty bound to an¬ 
ticipate that mail pay awarded for mail and passenger services 
may be improperly used in the future to support unfair competi¬ 
tive cargo rates and practices and to impose safeguards against 
such a possibility. (Pet. brief, p. 38). Further, it is assumed 
that this duty also would be imposed with respect to ma il pay 
received in other proceedings for other operations performed by 
the same carriers, notwithstanding the fact that the carriers 
could borrow money or use revenues derived from other sources 
to support cargo operations without leave from the Board. 

Prior to demonstrating that the Act does not place any such 
duties and responsibilities upon the Board in mail rate proceed¬ 
ings, consideration should be given to the practical effect upon 
those proceedings of the adoption of the broad and sweeping 
claim of right asserted by Petitioner and the duty which it con¬ 
tends is placed upon the Board. While the Board recognizes 
that administrative inconvenience will not serve as justification 
for failure to discharge a duty plainly required of it by Congress, 
the administrative difficulties which will flow from a particular 
construction of a statutory provision is one factor to be con¬ 
sidered in determining the intent of Congress. As hereinafter 
demonstrated, Congress could not have intended the result 
which would flow from an adoption of Petitioner’s views. 

Under Petitioner’s view, any member “of the national air 
transportation system of the nation” who competes in any man¬ 
ner with a particular certificated carrier is entitled to inter¬ 
vene in the proceeding in which that carrier’s mail rate is to be 
fixed upon the mere assertion that a competitive relationship 
exists. At the time of the preparation of this brief, the mem¬ 
bers of the “national air transportation system of the nation” 
consisted of approximately 70 certificated carriers, 100 non- 
certificated carriers utilizing large transport type aircraft as does 
Petitioner, and 2,000 noncertificated carriers utilizing small air¬ 
craft in their operations. 18 Substantially all of these carriers 


** See footnote 2, supra. 
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are authorized to compete with any given certificated carrier 
for available nonscheduled and charter traffic. While the 
number of carriers primarily engaged in international opera¬ 
tions is relatively small in relationship to the entire number of 
authorized carriers, in the domestic field literally hundreds of 
carriers compete with any given large certificated carrier to the 
same extent that Petitioner is authorized to compete with the 
trans-Atlantic certificated carriers. The principle contended 
for by Petitioner would mean of course that any or all of these 
carriers would be entitled to intervene and participate in domes¬ 
tic mail rate proceedings before the Board. In addition, ac¬ 
cording to Petitioner’s apparent view, the Board in determining 
a mail rate must consider the possible effect of that mail rate 
upon all competitors whether or not they are parties to the 
Board’s proceeding, and regardless of any allegation, much less 
demonstration, that the certificated carrier has or may make 
any improper use of mail pay. 

Further, the issues which Petitioner asserts must be explored 
in every such case obviously would mean that any given mail 
rate proceeding would drag on to interminable lengths, if it 
could be completed at all. Since Petitioner also contends that 
the Board lacks authority to fix temporary rates, the adoption 
of its views of course would mean that no interim or temporary 
increase in compensation could be afforded to a carrier during 
the pendency of the proceeding, notwithstanding the fact that 
the carrier may be entitled to increased payment for services 
performed on behalf of the Government. The practical effect 
of the adoption of only the view that competitors as such are 
entitled to participate in mail rate proceedings is hereinafter 
utilized as a basis for demonstrating that, if the Board is in 
error in its position that it need not consider the competitive 
effect of mail pay in awarding such pay, something more is 
required for intervention than a mere assertion of a competitive 
interest and an apprehension that the certificated carrier pos¬ 
sibly at some future date may engage in unfair competitive 
practices. It is sufficient for the purposes of this point to call 
attention to the obvious fact that the adoption of all of Peti¬ 
tioner’s views would as a practical matter eliminate the benefits 
and purposes of the subsidy provisions of the Act by making it 
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impossible for the Board to award mail pay in sufficient time to 
meet the needs which mail pay is designed to serve. Such a 
thwarting of the Congressional policy embodied in the Act is 
not to be accomplished by a judicial decision which would make 
it administratively impossible for the Board to effectuate that 
policy, and certainly not at the instance of one who has shown 
no more than a mere possible injury to itself and the public. 
Cf. Perkins v. Lukens Steel Co.. 310 U. S. 113 (1940). 

b. The substantive provisions of the Act do not confer any right upon com¬ 
petitors to intervene in mail rate proceedings 

(1) The Act does not require the Board to consider and make findings con¬ 
cerning the competitive effect of mail pay upon another carrier in deter¬ 
mining the amount of compensation to which a certificated carrier is 
entitled 

The principal legal basis upon which Petitioner relies to sup¬ 
port its position herein is that all of the general policy factors 
enumerated in section 2 of the Act 19 which the Board is required 
to consider in determining “public convenience and necessity” 

“ Section 2 (49 U. S. C. 402) provides: 

“In the exercise and performance of its powers and duties under this 
Act, the [Board] shall consider the following, among other things, as being 
In the public interest, and in accordance with the public convenience and 
necessity— 

“(a) The encouragement and development of an air-transportation system 
properly adapted to the present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, and of the national 
defense; 

“(b) The regulation of air transportation in such manner as to recog¬ 
nize and preserve the Inherent advantages of, assure the highest degree of 
safety in, and foster sound economic conditions in, such transportation, 
and to improve the relations between and coordinate transportation by, 
air carriers; 

“(c) The promotion of adequate, economical, and efficient service by 
air carriers at reasonable charges, without unjust discriminations, undue 
preferences or advantages, or unfair or destructive competitive practices; 

“(d) Competition to the extent necessary to assure the sound develop¬ 
ment of an air-transportation system properly adapted to the needs of 
the foreign and domestic commerce of the United States, of the Postal 
Service, and of the national defense; 

“(e) The regulation of air commerce in such manner as to best promote 
its development and safety; and 

“(f) The encouragement and development of civil aeronautics.” 
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and “public interest” are incorporated into and must be con¬ 
sidered with the mail rate-making elements specified in section 
406 (b) 30 . This view is predicated upon the fact that in fixing 
mail rates the Board is directed by section 406 (b) to consider, 
“among other factors,” the elements specified in section 406 
(b). In Petitioner’s opinion, these other factors include those 
specific public interest standards set forth in the various sub¬ 
sections of section 2. Further, Petitioner is of the apparent 
view' that the claimed inclusion of these elements into section 
406 (b) requires not only a consideration of the mentioned 
broad general objectives, but a detailed consideration of and 
findings relating to each element relating to competition enu¬ 
merated therein as applied to each carrier who competes in any 
manner with a certificated carrier, regardless of the quantum 
of that competition. 

Although the Board in a mail rate proceeding obviously 
would not be required to consider and make findings upon all 
of the various matters which Petitioner asserts must be con¬ 
sidered even if section 2 had been incorporated by reference into 
section 406 (b), the short answer to Petitioner’s premise is 
that section 2 has not been so incorporated. Where Congress 
intended such an incorporation, it has so provided by specify¬ 
ing that the Board in reaching its determinations shall be 
guided by the standard of either “public convenience and ne- 

* Section 406 (b) (49 U. S. C. 486) provides: 

“In fixing and determining fair and reasonable rates of compensation 
under this section, the [Board], considering the conditions peculiar to 
transportation by aircraft and to the particular air carrier or class of air 
carriers, may fix different rates for different air carriers or classes of air 
carriers, and different classes of service. In determining the rate in each 
case, the [Board] shall take into consideration, among other factors, the 
condition that such air carriers may hold and operate under certificates 
authorizing the carriage of mail only by providing necessary and adequate 
facilities and service for the transportation of mall; such standards re¬ 
specting the character and quality of service to be rendered by air carriers 
as may be prescribed by or pursuant to law; and the need of each such air 
carrier for compensation for the transportation of mail sufficient to insure 
the performance of such service, and, together with all other revenue of 
the air carrier, to enable such air carrier under honest, economical, and 
efficient management, to maintain and continue the development of air 
transportation to the extent and of the character and quality required 
for the commerce of the United States, the Postal Service, and the national 
defense." 
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cessity” or “public interest.” 21 No such directive is contained 
in section 406 (b). In this connection, it is significant to note 
that in all of the major regulatory provisions of the Act 
relating to the actual conduct of operations and relation¬ 
ships between carriers the Board is directed to act in accordance 
with the mentioned standards. For example, in passing upon 
pooling agreements, mergers, consolidations, acquisitions of 
control and operating contracts, the inter-carrier relationships 
most likely to have an adverse effect upon competitors, the 
Board is specifically enjoined to act in the “public interest.” 22 

Further, a comparison between the last rate-making standard 
contained in section 406 (b) and section 2 (a) will disclose that 
these portions of the Act are almost identical. 23 Congress cer¬ 
tainly would not have found it necesary to restate section 2 (a) 
in section 406 (b) if that section already had been incorporated 
therein by reference. It is also apparent that every general 
policy of the Act cannot be effectuated and need not be con¬ 
sidered in every proceeding before the Board. Appropriate 
considerations in a given proceeding are to be determined pri¬ 
marily by the specific provisions of the Act relating to, and the 
nature of, that proceeding. An orderly and expeditious dis¬ 
charge of the Board’s functions necessarily precludes a construc¬ 
tion of the Act which requires the Board to consider in any given 
proceeding all of those matters which it is specifically directed 
to consider in various other proceedings expressly provided for 
that purpose. The Board in a proceeding under section 406 
certainly is not required to initiate, and to consolidate therein, 
proceedings under sections 401, 411, and 1002 of the Act as 
Petitioner in substance contends. 

B See sections 401 (d), 401 (h), 401 (i), 401 (k), (49 U. S. C. 481 (d); 
(h), (1), (k)), 402 (b), 402 (g), 402 (h) (49 U. S. C. 482 (b), (g), (h)) ; 
403 (c) (49 U. S. C. 483 (c)) ; 405 (e) (49 U. S. C. 485 (e)); 408 (b) (49 
U. S. C. 488 (b)) ; 409 (a) (49 U. S. C. 489 (a)) ; 412 (b) (49 U. S. C. 492 
(b)), and416 (a) (49 U. S. C. 496 (a)). 

” Sections 408 (b), 412 (b), ibid. 

•The Board has recognized this fact. Pan American Airway», Co., 
Bermuda Mail Rate, 1 C. A. B. 529, 542 (1940). The quotation from this 
opinion sets forth in footnote 14 at page 23 of Petitioner’s brief is in error. 
The quotation should read “implements the first item • • • in sec¬ 
tion 2 of the Act” rather than “section 2 (d) of the Act.” 
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Under section 406 (b) the Board is required to compensate a 
certificated carrier for the services performed by it in trans¬ 
porting mail and, if necessary, to subsidize the carrier in accord¬ 
ance with the standards contained therein. Unlike the situation 
which exists in a conventional rate proceeding where the Board 
may fix a higher rate to be charged to the public than that pro¬ 
posed by the carrier because of the competitive impact of the 
proposed rate upon other carriers, the Board in a mail rate 
proceeding is not permitted to withhold mail pay due to a car¬ 
rier because the receipt of that mail pay might have some com¬ 
petitive effect upon another carrier. Not being authorized to 
withhold mail pay for that reason, it necessarily follows that 
the Board is not required to consider the competitive effect of 
mail pay upon another carrier in determining the amount of 
compensation to which a particular certificated carrier may be 
entitled. It is true of course that in fixing a mail rate the Board 
takes many factors into consideration in determining whether 
the services of a particular carrier are of the required “character 
and quality” and conducted under “honest, economical, and 
efficient management” as required by section 406 (b) which 
happen to coincide with one or more of the general policy stand¬ 
ards set forth in section 2 of the Act. It is equally true that in 
making its determination the Board does not consider that it is 
required to further the carriers’ personal ambitions but rather 
considers that it is required to view the particular operations 
under scrutiny in the light of the national interests in air trans¬ 
portation. These facts do not demonstrate any right on the 
part of competitors to assert their particular private interests 
in mail rate determinations. 2 * 

** A search of the legislative history of the Act fails to reveal any indica¬ 
tion that Congress intended that competitive factors be taken into account 
in determining mail pay. On the contrary, such history indicates that in 
fixing mail pay the primary consideration was to be the need of the par¬ 
ticular carrier and that each case should be decided upon its own merits in 
the Ught of all of the various factors affecting a particular operation. See, 
«. p.. Hearings before a Subcommittee of the Committee on Interstate Com¬ 
merce, United States Senate, 75th Congress, 1st Sess., on S. 2 and S. 1760, 
pp. 467-468,485-497; Hearings before the Committee on Interstate and For¬ 
eign Commerce, House of Representatives, 75th Congress, 1st Sess., on EL R. 
5234, p. 46. 
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The award of mail pay presents an entirely different problem 
from that involved in the more conventional types of regula¬ 
tory action. A mail rate is simply a determination by the 
Government of the amount that a carrier should be subsidized 
in order to promote the development of commerce, national 
defense, and the postal service. This is peculiarly and ex¬ 
clusively a governmental determination. Cf. Perkins v. 
Lukens Steel Co., supra, United States v. Bern, 63 App. D C. 
28, 68 F. (2d) 773 (1939), cert, den., 292 U. S. 641 (1934). 
If Congress had made direct awards of subsidies to air carriers 
or had provided directly for payment of fixed amounts involv¬ 
ing large elements of subsidy in contracts to carry mail, there 
clearly would be no right of other persons to challenge the 
amount of money so paid. The Civil Aeronautics Act estab¬ 
lishes basically the same relationship between the Government 
and the air carriers with the Board acting as the agent of Con¬ 
gress in administering the subsidy provisions of the Act. The 
actions of the Board in carrying out this function are under 
the careful scrutiny of Congress. The amount of payments 
so made is of exclusive concern to the Government and to the 
subsidized carrier. A mail rate proceeding simply is not the 
proper forum for adjusting conflicting competitive and private 
interests. Other sections of the Act are adapted to and were 
intended to serve that purpose. 

(2) A comparison between the mail pay and other regulatory provisions 
of the Act discloses that Congress did not intend that third persons be 
entitled of right to participate in matters relating to mail pay 

The fact that Congress did not intend that third persons be 
entitled of right to participate in matters relating to mail pay 
is clearly demonstrated by a comparison of section 406 with the 
other regulatory provisions of the Act. Unlike section 406, 
every other major regulatory provision thereof definitely recog¬ 
nizes the interests of third persons. 

Provision is made in the Act for notice to interested persons 
of applications for certificates of public convenience and ne¬ 
cessity, 25 applications for foreign air carrier permits, 26 applica- 

“ Section 401 (b), 49 U. S. C. 481 (b). 

** Section 402 (d), 49U. S. C.482 (d). 



30 


tions for approval of consolidations, mergers, purchases, leases, 
operating contracts and acquisitions of control, 27 and public 
hearing is specifically required with respect to such applica¬ 
tions. 28 Interested persons are also given the right to support 
or protest abandonments of service by air carriers, 29 and alter¬ 
ations, suspensions or revocations of foreign air carrier per¬ 
mits. 30 Third persons may initiate action for or support or 
protest modifications, amendments, suspensions and revoca¬ 
tions of certificates of public convenience and necessity. 81 Any 
person may file a complaint with the Board with respect to 
any violation or omission of any requirement of the Act or 
the Board’s regulations, including the lawfulness of proposed 
or existing tariffs. 52 Further, even the provisions of the Act 
relating to the actual transportation of mail recognize the in¬ 
terests of third persons. Section 405 (e) (49 U. S. C. 485 (e)) 
provides that any person aggrieved by an order of the Post¬ 
master General changing mail schedules may obtain review 
thereof by the Board. 

In addition to the foregoing provisions applicable alike to 
competing carriers and other interested third persons, the Act 
provides other specific remedies for the protection of carriers. 
Pursuant to section 411 (49 U. S. C. 491) any air carrier may 
complain to the Board concerning any unfair or deceptive prac¬ 
tice or unfair method of competition engaged in by another 
carrier, and the Board may take appropriate action thereon. 
Protection against unauthorized competitive operations is af¬ 
forded by the provisions of section 1007 (a) (49 U. S. C. 647 
(a)) which permit “any party in interest” to seek an injunc¬ 
tion in the appropriate district court of the United States 
against such operations. 

In sharp contrast to the above cited provisions of the Act, 
section 406 (a) provides only that the Board is “empowered and 
directed, upon its own initiative or upon petition of the Poet- 

* Section 408 (b),49U.S. C.488 (b). 

* Section 401 (c). 49 U. S. C. 481 (c); Section 402 (e), 49 U. S. C. 482 (e); 
Section408 (b),49U. S. C.488 (b). 

"Section 401 (k),49 U. S. C. 481 (k). 

•Section 402 (g),49U. S. C. 4S2 (g). 

■ Section 401 (h), 49 U. S. C. 481 (h). 

" Section 1002.49 U. S. C. 642. 
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master General or an air carrier, (1) to fix and determine from 
time to time, after notice and hearing, the fair and reasonable 
rates of compensation for the transportation of mail by air¬ 
craft * * No provision is made for notice to other air 

carriers of such a proceeding, for public hearing therein, or for 
the institution of a mail rate proceeding by any person other 
than the Board, the Postmaster General, and the carrier. 83 The 
absence of such provisions is especially significant in the light 
of the authority granted by section 406 (b) to “fix different rates 
for different air carriers or classes of air carriers, and different 
classes of service.” 

These different rates authorized to be fixed clearly might place 
a particular carrier or class of carriers at a decided general com¬ 
petitive advantage over carriers receiving less compensation. 
This fact could not have escaped the attention of Congress. 
Paraphrasing the language employed by this Court in a recent 
decision involving the construction of the Civil Aeronautics 
Act, 34 if Congress had intended that competing carriers be au¬ 
thorized to participate in one another’s mail rate proceedings, 
it would seem that it would have made appropriate provisions 
therefor in the statute. It did not do so. The failure to make 
such provisions or to evidence any such intent inevitably leads 
to the conclusion that Congress intended that only the carrier 
concerned and the Postmaster General be entitled of right to 
participate in mail rate proceedings. Cf. United States v. Mer- 

*’Petitioner’s assertion set forth In footnote 22 at page 30 of Its brief 
that it, as “an air carrier,” is authorized to Institute a proceeding for the 
determination of mail rates for the trans-Atlantic carriers Is patently er¬ 
roneous. An examination of the entire section plainly discloses that Congress 
was referring to the carrier whose rate was to be determined, and not a 
competing carrier. In this connection, particular attention is directed to 
the requirement in section 406(c) that the petition for the determination 
of a new rate “shall include a statement of the rate the Petitioner believes 
to be fair and reasonable”. Assuming arguendo that Petitioner Is correct 
in its contention that it could Institute a mail rate proceeding and accord¬ 
ingly by virtue of that fact is entitled to intervene in a pending proceeding 
for the same purpose, it would seem that the minimum showing required 
for intervention is at least an allegation that the rate proposed by the Board 
or the carrier is excessive, together with a definite proposed rate which it 
considers to be proper. 

** Standard Airlines, Inc., v. Civil Aeronautics Board, No. 9978, decided May 
2, 1949. 
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chants Association, 242 U. S. 178,188 (1916). The Board has 
so concluded,” and that reasonable conclusion is of controlling 
effect. National Labor Relations Board v. Hearst Publications, 
Inc., 322U. S. Ill, 130,131 (1944); Unemployment Compensa¬ 
tion Commission v. Aragan, 329 U. S. 143, 153, 154 (1946). 

(3) Other provisions of the Act provide protection to competitors against 

unfair competitive practices 

The above cited general regulatory provisions of the Act pro¬ 
vide protection to competitors against practically all improper 
practices in which a certificated carrier might engage, regard¬ 
less of whether the funds utilized to support such practices are 
derived from mail pay or from other resources of the certificated 
carriers. Although recognizing that the Act affords specific 
remedies for its protection against many unfair practices in 
which the trans-Atlantic carriers might engage, Petitioner as¬ 
serts that it nevertheless should be permitted to intervene in 
mAi] rate proceedings because (1) the Board lacks authority to 
fix rates in international air transportation, and (2) these rem¬ 
edies in any event are inadequate to protect Seaboard’s interests 
after mail pay funds have been placed in the hands of the 
certificated carriers. Insofar as the question of rate fixing 
authority in the international field is concerned, Petitioner 
should address its complaint to Congress. If direct protection 
against competitive rates in foreign air transportation is de- 

** In passing upon the application of a carrier for leave to intervene in a 
proceeding for the fixing of mall pay for routes and services which directly 
paralled the authorized scheduled operations of the prospective intervenor, 
the Board stated: 

“A careful comparison of Section 406 with other sectons of the Act, with 
respect to the question of proper parties to proceedings, leads us to the con¬ 
clusion that Congress did not intend to give competitors the right to inter¬ 
vene in mail rate proceedings, no matter how substantial the effect of a pro¬ 
posed mail rate action might be upon them. It certainly did not intend to 
give such a right in a case such as this where no attempt has been made by 
the petitioning competitor to state the effect of the proposed mail rates upon 
it with any particularity or immediacy. Nor does the petitioner make out 
such a right under our Rules of Practice.” 

Docket No. 2849, Order Serial Number E-2717 dated April 14, 1949. This 
opinion is set forth in its entirety as an appendix to the Board’s brief in Case 
No. 10066, pp. 41—44. 
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arable or required, the granting of that protection lies with 
Congress, not the courts. 3 ® 

In contending that the specific statutory remedies available 
to it against unfair competitive practices are inadequate after 
Tnfl.il pay has been placed in the hands of a certificated carrier, 
Petitioner misconceives both the nature of the protection to 
which it is entitled and the holding of the case relied upon to 
support its view that these remedies are in fact insufficient. 
Petitioner is of the obvious view that the Board is required to 
shield it in advance from any possible improper practice in 
which the certificated carriers may engage in the future, even 
though it has not alleged that any improper practices have oc¬ 
curred in the past or are threatened. The Board is under no 
such duty, and lacks authority to follow any such procedure. 
When and if Petitioner is able to come forward with a specific 
allegation that a particular improper practice has been or is 
being committed, the Board will then consider that practice 
pursuant to section 411 of the Act. Petitioner has simply mis¬ 
taken its remedy. Cf. United States v. Merchants Association , 
supra, at page 188. 

"As a practical matter, competing carriers are not entirely without pro¬ 
tection against destructive competitive rates in foreign air transportation 
which might be established by the carriers authorized to operated scheduled 
services across the North Atlantic. The rates of both United States and 
foreign scheduled carriers in this area are fixed pursuant to conference 
agreement under the auspices of the International Air Transport Association 
(IATA). Particular schedules of rates so fixed are subject to Board ap¬ 
proval under the provisions of section 412 of the Act, insofar as United 
States carriers are concerned. If any proposed schedule of rates is ob¬ 
jectionable to Petitioner, it may complain to the Board at the time the 
schedule is filed for approval. At that time the Board can then consider 
Petitioner’s assertions respecting that rate in the light of the competitive 
situation existing between foreign and United States carriers, a comparison 
which must be made for obvious reasons of public policy. 

It also may be stated that the Board on numerous occasions has re¬ 
quested the Congress for authority to regulate rates in foreign air transpor¬ 
tation. See, e. g., Annual Reports of the Civil Aeronautics Board for 1946, 
1947, and 194S, at pages 21, 29, and 38, respectively. The failure of Congress 
to act in this matter is some evidence of the fact that it does not consider 
that fully controlled rate competition in foreign air transportation is re¬ 
quired to effectuate the purposes of the Act. 
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Petitioner’s misplaced reliance upon the Ashbacker case 87 
in support of its contention further demonstrates the nature of 
the misconception under which it labors. Petitioner is not 
entitled to institute a proceeding by complaint or otherwise 
to recapture funds which have been awarded to a carrier. No 
question is involved of placing a greater burden upon it that 
it otherwise would be required to sustain if the particular rate 
had not been fixed. The fixing of such a rate and payment 
thereunder does not constitute an affirmative finding that every 
specific rate and practice in which a carrier then engages cm* may 
in the future engage is proper. Whether a particular rate or 
practice is improper is a difficult problem which can be resolved 
only by a consideration of all the particular factors involved 
in such a determination, and which, unlike the determination 
of honest, efficient and economical management under section 
406 (b), necessarily must include the effect of that rate or prac¬ 
tice upon the movement of traffic and upon all competing 
carriers including Petitioner if it is in fact a competitor for 
the particular traffic affected by that rate or practice. Pe¬ 
titioner will be under no greater burden to establish the im¬ 
propriety of a particular practice after receipt of mail pay than 
before. The burden is the same in either case. 

c. The review provisions of the Act do not confer any right upon competitors 

to participate before the Board and courts in matters relating to mail pay 

Petitioner also contends that it has a right to intervene in the 
Boards proceedings since it has standing pursuant to section 
1006 of the Act to obtain review of the temporary rate orders 
before the Court. As hereinbefore stated, the Board concedes 
that if such standing has been demonstrated in the petition for 
review, a similar demonstration to the Board would have en¬ 
titled Petitioner to intervention of right in the proceedings in 
which those orders were formulated. The Board is of the view, 
however, that no such standing has been conferred upon Peti¬ 
tioner by section 1006. 

In support of its position that as a competitor it has standing 
to obtain review of mail rate orders, Petitioner in Case No. 

" Ashbacker Radio Corp. v. Federal Communications Commission, 326 
U. S.327 (1945). 
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10086 placed primary reliance upon those cases which hold that 
persons not suffering legal wrong but who are in fact adversely 
affected by agency action have standing to challenge that action 
under statutory review provisions (Pet. brief in Case No. 10086, 
pp. 22-27). In its brief in this case, principal reliance is placed 
upon the decision by this Court in Clarksburg-Columbus Short 
Route Bridge Co. v. Woodring, 67 App. D. C. 44, 89 F. (2d) 
788 (1937), and upon various decisions which hold that com¬ 
petitors are “parties in interest” within the meaning of statu¬ 
tory provisions conferring the right upon such a party to secure 
injunctive relief against unauthorized competitive operations. 
The Clarksburg case obviously is inapplicable to the case at 
hand. There a rate charged to the public had been fixed and 
a detailed showing was made of the adverse effect of that rate 
upon its competitor. The Board readily concedes that it is 
required to consider competitive factors in fixing rates to be 
charged to the public. The provisions of the Act relating to 
such rates, unlike section 406 (b), plainly so indicate. 

Equally apparent is the fact that the “party in interest” 
cases are not in point here and furnish no support for Peti¬ 
tioner’s position. The statutory provisions there involved 
specifically authorized relief in only a single situation, an unau¬ 
thorized competitive operation. 38 If the Act in terms author¬ 
ized a “party in interest” to obtain review of mail rate orders 
then the Board would not and could not contend that third per- 

" Under the Interstate Commerce Act the proper method of testing the 
validity of the issuance of a certificate is by way of injunction under such a 
statutory provision. See Alston R. Co. v. United States, 315 U. S. 15, 19 
(1942). Under section 1007 (49 U. S. C. 647) of the Civil Aeronautics Act a 
“party in interest” is also authorized to seek injunctive relief against unau¬ 
thorized competitive operations. In this connection it may be stated that 
the only reported case under section 1007 in which an “Irregular Air Carrier” 
was the plantiff held that such a carrier was not a “party in interest.” 
Trane-Pacific Airlines v. Inter Island Steam Navigation Co., 75 F. Supp. 690 
(D. C. Hawaii, 1948). Petitioner, of course, has neglected to cite this case 
or to explain to the Court that the plaintiffs in the case of Flying Tiger 
Line v. Atchison, Topeka and Santa Fe Ry. Co., 75 F. Supp. 188 (S. D. Calif. 
1947), held an entirely different operating authority from that of petitioner. 
The plaintiffs there were authorized to engage in scheduled all cargo opera¬ 
tions over routes extending between established points. Petitioner is 
authorized to engage only in highly irregular operations not competitive 
with the scheduled operations of the certificated carriers. 
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sons were excluded from the proceedings in which those orders 
were entered. The Board recognizes and gives effect to the 
principles of the cases upon which Petitioner relies in appro¬ 
priate instances. The difficulty with Petitioner’s position is 
that mail rate proceedings are not the appropriate forum for 
adjusting competitive interests. Further, the language em¬ 
ployed in these cases is of no comfort to Petitioner since the 
award of mail pay to a certificated carrier does not affect a 
competitor by “changing the transportation system.” The 
system remains the same, the operations of the carrier are 
merely permitted to be continued. In Alston Coal Co. v. Fed¬ 
eral Power Commission, supra, much relied upon by Petitioner, 
the Court recognized that a distinction exists between the in¬ 
terest required to challenge the extension of a system into a 
competitor’s territory and the interest required to challenge 
regulatory actions relating to a system already so extended. 

Apart from the question of sufficiency of allegations in a par¬ 
ticular case, the solution to the problem of whether competitors 
are entitled to obtain review of mail rate orders depends upon 
(1) whether the general review provisions contained in sec¬ 
tion 1006 of the Act authorizing review of “any order” issued 
by the Board are sufficient to confer such a right upon competi¬ 
tors in the absence of any indication in the substantive portions 
of the statute that such a right has been conferred and in the 
face of the inference to the contrary, and (2) assuming that sec¬ 
tion 1006 is controlling in this matter, whether a competitor 
can demonstrate that direct adverse effect resulting to it from 
the award of mail pay which is essential to a showing of “sub¬ 
stantial interest.” 39 The Board contends that both questions 
must be answered in the negative. 

The Board does not dispute the validity of the decisions by 
this and other courts to the effect that persons not suffering 
legal injury but who are in fact adversely affected by agency 

“Section 1006 (a) (49 U. S. C. 646 (a)) provides in pertinent part: 

“Any order, affirmative or negative, issued by the [Board] under this 
Act • * • shall be subject to review by the circuit courts of appeals of 
the United States or the United States Court of Appeals for the District of 
Columbia upon petition, filed within sixty days after the entry of such order, 
by any person disclosing a substantial interest in such order.” 
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action are entitled under statutory provisions to maintain a 
review proceeding to “vindicate the public interest.” Federal 
Communications Commission v. Sanders Brothers Radio Sta¬ 
tion, 309 U. S. 470 (1940); Scripps-Howard Radio, Inc., v. 
Federal Communications Commission, 316 U. S. 4 (1942); 
Associated Industries v. Ickes, 134 F. (2d) 694 (C. C. A. 2, 
1943); United States v. Public Utilities Commission, 80 App. 
D. C. 227,151F. (2d) 609 (1945). A similar result should be and 
is reached under the Civil Aeronautics Act in situations in which 
the substantive provisions of the Act evidence a concern for the 
interests of third persons in any action which the Board may 
take and where a showing has been made of an adverse effect 
upon the Petitioner. However, section 1006 is a general sec¬ 
tion not designed to provide review of any single type of Board 
action, but rather intended to be applicable where appropriate 
to the many actions which the Board may take in performing 
its various functions and duties relating to all phases of air 
transportation. 

In this respect the review provisions of the Civil Aeronautics 
Act differ from those of the Federal Communications Act in¬ 
volved in the Sanders and Scripps-Howard cases. There the 
review provision was in terms applicable to third persons 
“whose interests are adversely affected by any decision of the 
Commission granting or refusing” radio licenses. In holding 
that a competitor not suffering legal wrong could properly in¬ 
voke the jurisdiction of the reviewing court, the Supreme Court 
merely gave effect to the obvious congressional intent since 
otherwise no third person could have obtained review of the 
Commission’s action in granting a radio license, and the review 
provisions contained in that Act would have been rendered 
meaningless. It is unnecessary to hold that the review provi¬ 
sions of the Civil Aeronautics Act confer a right upon competi¬ 
tors to invoke judicial review of mail rate orders in order to give 
meaning to section 1006. 

In the Associated Industries case, also relied upon by Peti¬ 
tioner, it was held that a consumer had standing to invoke re¬ 
view of an order fixing the price of coal. Although such 
review was permitted under a general review provision, it is 
significant that one of the declared purposes of the Act in 
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conferring price fixing authority was to protect the interests of 
consumers and that the court relied largely upon the many sec¬ 
tions of the Act further demonstrating such an intent in reach¬ 
ing its decision. Contrary to the situation existing there, the 
provisions of the Civil Aeronautics Act do not demonstrate any 
concern for the interests of third persons in matters relating to 
nmil pay. In United States v. Public Utilities Commission, 
supra, this Court was required to determine whether a con¬ 
sumer as a “person affected” had standing to maintain review 
of a rate order of the local utilities commission. In determining 
that such standing was conferred under the general review pro¬ 
vision there involved, the Court, as in the Associated Industries 
case, did so only after determining that the substantive provi¬ 
sions of the statute indicated an intention that consumers 
should have a right to challenge the Commission’s actions. 

It thus appears that the cases upon which Petitioner relies 
are not authority for the proposition that the general review 
provisions of the Act, standing alone, confer the right of review 
upon interested persons of all the varying types of orders which 
the Board enters in administering the Act. On the contrary, 
it seems clear that the substantive provisions of the Act are 
controlling in determining whether a particular Board action 
is re viewable rather than the provisions of section 1006. Cf. 
Chicago and Southern Airlines v. Waterman Steamship Cor¬ 
poration, 333 TJ. S. 103 (1948). The substantive provisions 
of the Act relating to mail pay disclose that Congress did not 
confer any right upon competitors to invoke review of mail 
rate orders. 

Turning now to the question of whether a competitor can 
disclose that “substantial interest” required to maintain re¬ 
view of a mail rate order if section 1006 is deemed to be con¬ 
trolling rather than the substantive portions of the Act, it is 
clear that this burden cannot be met. It is axiomatic that a 
showing of substantial interest requires a demonstration of a 
direct adverse effect of a substantial character, and it is not 
sufficient to show merely an indirect or speculative effect. 
American Power and Light Co. v. Securities and Exchange 
Commission, 325 U. S. 385, 388 (1945); American Lecithin 
Co. v. McNutt, 155 F. (2d) 785, 786 (C. C. A. 2, 1946), cert. 
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den. 329 U. S. 763 (1946 ); National Broadcasting Company v. 
Federal Communications Commission, 76 App. D. C. 238, 132 
F. (2d) 545, 549 (1942), afd 319 U. S. 239 (1943). 

The over-all competitive advantage which results from the 
receipt of mail pay is an indirect one comparable to that which 
would result if a particular carrier possessed other revenues 
or obtained loans which might be utilized to support its lawful 
carrier activities or could obtain some other benefit from Hie 
government which would be advantageous in its operations. 
Cj. United States v. Dem, supra. Translated into terms of 
competitive impact upon another carrier in the form of addi¬ 
tional schedules over a particular route segment, reduction 
in rates, and other competitive practices, the effect of that pay 
not only is indirect but also highly speculative. Before any 
competing carrier can be adversely affected by mail pay at least 
four contingencies must occur: (1) the amount of pay awarded 
to the certificated carrier must be excessive, (2) the carrier 
must be in such poor financial condition that, absent excessive 
mail pay, it could not institute any practices which would affect 
another carrier, (3) the carrier after receipt of excessive mail 
pay must in fact engage in some competitive practice which 
it otherwise would not have employed, and (4) the particu¬ 
lar practice must be beyond the reach and regulatory control 
of the Board under various applicable sections of the Act. 
Under these circumstances, it is clear that a competitor can 
never demonstrate that any direct adverse effect will result 
to it from the award of mail pay to a certificated carrier. The 
possibility of injury is too remote and dependent upon too 
many contingencies which may never occur. Mail pay is not 
a sine qua non to unfair competitive practices, and indeed may 
have absolutely no bearing upon any particular unfair practice 
in which a carrier might engage. 

The position taken herein of course invokes the query of who 
can protect the public interest in matters relating to mail pay if 
competitors are not allowed to champion that interest before 
the Board and the courts in a case in which the receiving carrier 
and the Postmaster General do not complain. The answer is 
that in such a case Congress is the proper body to exercise any 
necessary supervision over the actions of the public officials 
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charged with safeguarding the public interest in dispensing mail 
pay. Through its utilization of two agencies of government 
to administer the subsidy provisions of the Act and through its 
control over appropriations, together with its general powers 
over the Board which it has created, Congress is quite capable 
of protecting the public interest in subsidy matters if the Board 
and the Postmaster General are derelict in their duties. The 
fact that the possibility of such dereliction may exist does not of 
itself confer any right upon Petitioner to participate in mail rate 
proceedings to safeguard the public interest or clothe the Court 
with jurisdiction to review Board action therein for that pur¬ 
pose. As has been appropriately stated in language fully ap¬ 
plicable to the present case: 

* * * courts are not charged with general guard¬ 
ianship against all potential mischief in the complicated 
tasks of government. The present case makes timely 
the reminder that “legislatures are ultimate guardians of 
the liberties and welfare of the people in quite as great a 
degree as the courts.” Missouri, K . <fc T. Ry. v. May, 
194 U. S. 267,270. Congress which creates and sustains 
these agencies must be trusted to correct whatever de¬ 
fects experience may reveal. 40 

2. Assuming arguendo that a competitor upon a proper showing of interest 
in a mail rate proceeding is entitled to intervene therein. Petitioner has 
failed to allege any facts which demonstrate any substantial interest in 
the Board?s proceedings 

Even if the Court should consider that a competitor, upon a 
showing that some actual or threatened improper competitive 
practice may be supported with mail pay, has standing to in¬ 
tervene in a mail rate proceeding and to invoke review of Board 
action therein, the petition for review still must be dismissed 
since Petitioner is not an authorized competitor of the certifi¬ 
cated carriers and further has failed to allege any facts in its 
petitions to the Board or to the Court which would demonstrate 
any actual or threatened unfair practice or any other facts dem¬ 
onstrating any substantial interest in the Board’s proceedings. 

*• Federal Communications Commission v. PottsviUe Broadcasting Com¬ 
pany, 309 U. S. 134, 146 (1940). 
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Petitioner's chief claim to an interest in the Board’s proceed¬ 
ings is that its operations are competitive with the scheduled 
operations of the certificated carriers (Pet. brief in Case No. 
10086, p. 2, Pet. brief in this case, p. 25). As hereinbefore dem¬ 
onstrated, Petitioner has arrogated to itself a status which it 
does not possess. Petitioner is not authorized to maintain any 
semblance of a route pattern in its operations or otherwise to 
maintain services competitive with those of the certificated car¬ 
riers. On the contrary, Petitioner lawfully may engage only in 
operations which are ancillary and complementary to scheduled 
services. The only lawful competitive relationship existing 
between Petitioner and the certificated carriers is for available 
traffic not served by scheduled operations. This limited com¬ 
petitive relationship certainly does not support any such claim 
of right that Petitioner asserts. 

Apart from the foregoing, Petitioner’s allegations are insuffi^ 
cient to demonstrate any interest in the Board’s proceeding. 
The petitions before the Board alleged generally that peti¬ 
tioner’s operations were competitive with those of the certifi¬ 
cated carriers, including the particular named carrier, and that 
the certificated carriers receive mail pay whereas it does not. 
No allegation was made that any certificated carriers’ opera¬ 
tions were conducted under uneconomical, inefficient, or dis¬ 
honest management. It was not asserted that the present 
or any proposed rate or practice of the certificated carriers was 
or would be injurious to Petitioner. No contention was made 
that the certificated carriers were in fact using mail pay to sub¬ 
sidize uneconomical property carriage operations competitive 
with those of Petitioner or intended to do so. 41 Petitioner 
merely feared that such a result might occur. A “grave dan¬ 
ger” of such future possibility existed, and Petitioner required 
assurances that the certificated carriers “shall not be permit¬ 
ted” to subsidize their freight operations through mail pay. 
Clearly Petitioner did not demonstrate any threatened sub¬ 
stantial adverse effect upon its operations to the Board. In 

41 Petitioner cannot make such an allegation since its own asserted profit¬ 
able operations are conducted at rates substantially below those of the 
certificated carriers. 
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Airline Pilots Association v. Civil Aeronautics Board , supra, 
the Court rejected as insufficient to invoke review of a mail 
rate order a contention of threatened injury much more likely 
to have occurred than that asserted here. Petitioner’s con¬ 
tentions should be similarly rejected. 

In the petition for review, Petitioner has improved upon its 
allegations to the extent of asserting that it believes the certifi¬ 
cated carriers’ operations to be “inefficient and uneconomic,” 
and that their freight operations “are conducted substantially 
below cost and—can continue to be so conducted only because 
of Government mail subsidy” (App. 10). Petitioner also re¬ 
cites therein that there is “grave danger” that the certificated 
carriers “may be using” mail payments to support uneconomi¬ 
cal property transportation operations at below-cost rates in 
such manner as to place Petitioner in an unfair competitive 
position (App. 9), rather than the professed fear before the 
Board that only future such use might be made of mail pay. 
Assuming arguendo that Petitioner can plead its case on one set 
of allegations before the Board and another before the Court, 
which the Board denies, the petition for review also fails to 
disclose any facts demonstrating that any adverse effect upon 
Petitioner has resulted or will result from the award of mail 
pay to the certificated carriers. Further, in the amendment to 
the petition for review attacking the rate orders entered in the 
Board's proceedings, Petitioner has not made any contention 
whatsoever that it has suffered or will suffer any adverse effect 
from the mail pay actually granted by those orders. 

Realizing that its pleadings are barren of any factual allega¬ 
tions which would demonstrate a substantial interest in the 
Board's proceedings, Petitioner advances various contentions 
designed to demonstrate that no such factual allegations were 
required of it. The first and foremost such contention is of 
course that a competitor is entitled to intervene in a mail rate 
proceeding merely upon the allegation of a competitive rela¬ 
tionship. This contention clearly is erroneous. 

The effect upon mail rate proceedings which would result 
from the adoption of Petitioner’s view that competitors as such 
are entitled to intervene therein already has been demonstrated. 
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The courts have recognized that the practical necessity for ef¬ 
ficient and orderly discharge of both administrative and judi¬ 
cial functions accounts in large part for the requirement that 
review of agency action can be had only at the instance of one 
disclosing a clear and certain threat to his own interests by the 
action complained against. In its opinion in National Broad¬ 
casting Company v. Federal Communications Commission, 
supra, at page 548, this Court in commenting upon the re¬ 
quirement that probable injury of a substantial character was 
required to support a petition for review of the Commission’s 
order stated: 

So much by way of limitation seems necessary to 
prevent vindication of the public interest from turning 
into mass appeals by the industry at large, with result¬ 
ing hopeless clogging of the administrative process by 
judicial review. 

Further, with respect to intervention in the administrative 
proceeding by competitors, the court at pages 555 and 556 of 
the mentioned opinion recognized that the statutory require¬ 
ment there found to exist that an adversely affected competitor 
must be permitted to participate in licensing proceedings: 

* * * does not mean that every licensee who may 

be in some way, however minutely or remotely, affected 
by the change or who may consider or surmise that he 
will be affected is entitled to a hearing or that the hear¬ 
ing must be a full-panoplied judicial proceeding. 

***** 

* * * with frequencies crowded as they are, a 
change in the frequency, power or time of one station 
may affect dozens, possibly hundreds of others, some 
seriously, some only slightly. Expedition of the Com¬ 
mission’s functions requires that hearings must not be¬ 
come radio conventions or interminable trails like some 
receivership proceedings. There must therefore be some 
limit to the number of persons entitled to participate as 
parties and to the extent to which those so entitled may 
take part. 
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As hereinbefore demonstrated, if the Court should hold that 
Petitioner, upon the showing made before the Board and the 
Court, has demonstrated any substantial interest in the Board’s 
proceeding or of the orders of which review is sought, the result 
necessarily will be that the Board will be required to permit the 
entire industry to participate in any given proceeding upon 
request therefor and that mass appeals from the aviation in¬ 
dustry at large will be permitted from mail rate orders. Ob¬ 
viously this right of mass participation in mail rate proceedings 
could not have been intended by Congress, and the Court in 
the light of applicable judicial precedents would not be justified 
in construing the Act in such manner that this result would be 
accomplished. 

Petitioner also asserts that it could not allege any particular 
facts in its petitions before the Board for intervention in the 
mail rate proceedings involved in this case because it did not 
know what rate would be proposed and did not and does not 
know whether the carriers concerned have utilized or will utilize 
mail pay to support uneconomical cargo operations. In Case 
No. 10086, Petitioner advances the additional argument that 
the grounds for intervention must be determined upon the 
basis of the action which may be taken in the proceeding. This 
latter contention undoubtedly is correct if a Petitioner in a case 
in which the interests of third persons must be considered 
demonstrates that the relief requested or the action proposed, 
if granted or taken, will have a substantial effect upon it. No 
such case exists here. The certificated carriers are entitled to 
mail pay under the Act and some rate must be fixed for the 
carriers. Petitioner has utterly failed to allege any facts which 
would demonstrate that any adverse effect might result to it 
from any rate which the Board might fix for the certificated 
carriers. Indeed, Petitioner’s allegations before the Board are 
too general even to serve as a basis for intervention in a pas¬ 
senger or property rate proceeding where a competing carrier 
clearly is entitled to be heard upon a showing that a particular 
proposed rate will have a competitive impact upon it. 

With respect to the contention that Petitioner was not in a 
position to determine whether it had been or would be injured 
by the award of mail pay to the certificated carriers, it is suffi- 
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cient to point out that legal remedies exist for the protection 
of persons who are in fact injured or threatened with injury, 
and not for those who speculate that they may have been 
wronged in the past and who are merely apprehensive of some 
future injury. Even in quia timet actions, which mail rate pro¬ 
ceedings are not, some basis must be shown for apprehension. 
Petitioner’s real complaint is not that the Board’s proceedings 
will have any adverse effect upon its operations but rather that 
the operations of the certificated carriers may not be hindered 
therein for its benefit. Cf. Sprunt <fe Sons v. United States, 
281 U. S. 249 (1930); United States Cane Sugar Refiners Asso¬ 
ciation v. McNutt, 138 F. (2d) 116, 120 (C. C. A. 2, 1943). 
Accordingly, and upon the basis of all of the foregoing, the 
petition for review must be dismissed since Petitioner has not 
disclosed, and cannot disclose, any substantial interest in the 
Board’s proceedings. 

II. The Board’s orders were based upon adequate and proper 
findings and should be affirmed 

Unless the Court should determine that it cannot examine the 
nature of Petitioner’s interest in the Board’s proceedings at 
this time because the orders here involved are not final for re¬ 
view purposes, a determination of the other jurisdictional issues 
heretofore presented will either completely or in large measure 
dispose of the merits of the controversy between the parties. 
If the Court should determine that orders denying intervention 
are immediately reviewable if intervention was of right, and 
should further determine that Petitioner had no right to inter¬ 
vene in the Board’s proceedings, and consequently has no right 
to challenge the actions taken therein, then the Board’s orders 
must be affirmed in effect by a dismissal of the petition for re¬ 
view. If it should be decided that orders denying intervention 
are reviewable only as an incident to review of a final definitive 
order entered in the proceeding in which intervention was 
denied, and that the temporary rate orders here involved are 
such final orders, a dismis sal of the petition for review upon the 
grounds that Petitioner has failed to disclose a substantial in¬ 
terest in these orders will also in effect affirm the orders denying 
intervention in those portions of the proceedings in which 
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temporary mail rates were determined. Whether such a dis¬ 
missal as a practical matter also would dispose of the question 
of Petitioner’s right of intervention in proceedings for the de¬ 
termination of final mail rates would depend upon the reasons 
assigned by the Court for its action. 

Conversely, a determination that Petitioner has demon¬ 
strated a substantial interest in the temporary mail rate orders 
before the Court would dispose of almost the entire contro¬ 
versy in Petitioner’s favor. Such a determination necessarily 
would mean that Petitioner also had a sufficient interest in 
the Board’s proceedings to have been entitled to intervention 
therein. If sufficiently interested to have been entitled to in¬ 
tervention in the temporary proceedings, then this same in¬ 
terest would confer a right to intervention in the entire pro¬ 
ceedings, including those portions thereof in which final rates 
will be fixed. Further, if Petitioner was entitled to so intervene, 
then the entry of the temporary rate orders without Petitioner’s 
participation w*as improper, and those orders must be set aside. 
The only question requiring further consideration by the Court 
under these circumstances would be the extent to which Pe¬ 
titioner is entitled to participate in the Board’s proceedings. 

One further possible issue remains which may not be reached 
by a decision upon the jurisdictional points. If the Court 
should consider that it has jurisdiction to inquire into the 
nature of the Petitioner’s interest in the Board’s proceedings at 
this time, and that Petitioner had a right to intervene in those 
portions of the proceedings in which final rates are fixed, it nev¬ 
ertheless well may determine that this right did not extend to 
those portions of the proceedings for the determination of 
temporary rates. Accordingly, the remainder of this brief is 
directed only to the questions of the propriety of the limitations 
placed upon Petitioner’s participation in the formulation of 
final mail rates, and, assuming a right to some such participa¬ 
tion, whether this right also extended to the temporary mail 
rates. 42 

** No question is here involved of any “abuse of discretion” on the part of 
the Board. An abuse of discretion in denying intervention occurs only 
when the practical necessities of a case are such as to confer a right to 
intervention. See Brotherhood of Railroad Trainmen v. Baltimore d Ohio 
Railroad Company, 331 U. S. 519, 524 (1947). The question of right to 
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Insofar as the question of limiting Petitioner’s participa¬ 
tion to certain issues is concerned, the law is settled that some 
limit can be placed upon the extent to which a particular inter- 
venor may participate in a proceeding. A right to be heard 
upon one issue does not confer a right to participate upon all 
issues. National Broadcasting Company v. Federal Commun¬ 
ications Commission, supra at page 556; Inland Steel Co. v. 
National Labor Relations Board, 109 F. (2d) 9, 26 (C. C. A. 
7, 1940). Petitioner alleged only an interest to the Board in 
the cargo operations of the certificated carriers. Accordingly, 
the permissive intervention granted in the final rate determina¬ 
tions was precisely within the confines of the interest alleged. 

Petitioner now asserts in substance that it must be permit¬ 
ted to participate upon all issues since mail pay awarded to 
the certificated carriers for other operations may be used to 
support cargo operations even though no subsidy, or only a 
proper amount of subsidy, is provided for those cargo opera¬ 
tions. All that has been said before with respect to the prac¬ 
tical effect upon the Board’s proceedings of Petitioner’s broad 

intervention and abuse of discretion are therefore the same. Petitioner 
is of the apparent view that the failure to permit it to intervene in the 
temporary rate proceedings constituted an abuse of discretion since, ac¬ 
cording to it, such intervention could not have delayed the proceeding 
or raised issues not otherwise proper. Assuming arguendo that Petitioner’s 
intervention would not have broadened and delayed the proceedings, the 
failure to permit it to intervene does not demonstrate any abuse of discretion 
on the part of the Board. Courts and agencies alike could in many cases 
permit intervention by strangers to the record without serious inconveni¬ 
ence, but no requirement exists that they do so. Further, Petitioner if it 
had desired could have participated in the temporary rate proceeedlngs 
under Section 302.6 (a) of the Board’s Rules of Practice which permit any 
person to appear at hearings and to participate to the extent provided 
therein. (See pp. 41-42 of Petitioner’s brief in Case No. 10086 for this 
portion of the Board’s Rules, formerly Section 285.6 (a)). Actually no 
question can exist as to the propriety of the Board’s findings in this case 
that Petitioner’s intervention would unduly delay the fixing of temporary 
rates and the additional finding in Case No. 10086 that such participation 
would broaden the issues therein. For a development of this point see 
pages 35-38 of the Board’s brief in case No. 10086. The argument advanced 
at pages 39 and 40 of Petitioner’s brief herein ascribing an improper motive 
to the Board in denying Petitioner intervention requires little comment. 
An examination in its context of the remark contained in the Board’s brief 
in Case No. 10086 upon which Petitioner seizes to support its argument 
readily will disclose that Petitioner’s interpretation thereof is unwarranted. 
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rjlftim of right is fully applicable here, together with what has 
been said concerning the indirect effect of mail pay upon any 
particular competitive practice and the complete lack of any 
basis for Petitioner’s assumption that the certificated car¬ 
riers will make any improper use of mail pay. Assuming a 
right to participate upon issues concerning cargo operations 
because of the limited authorized competitive relationship ex¬ 
isting between the certificated carriers and Petitioner for avail¬ 
able nonscheduled and charter cargo traffic, Petitioner’s inter¬ 
est in issues relating to other phases of the certificated carriers’ 
operations certainly is too remote to entitle it to participate 
thereon of right. When and if a certificated carrier engages 
in some unlawful competitive practice, Petitioner can com¬ 
plain to the Board and obtain any relief to which it may be 
entitled regardless of the source of the funds utilized to support 
such a practice. Clearly the Board did not err in limiting 
Petitioner’s participation in the final mail rate proceedings to 
cargo issues. 

It is also submitted that, even if Petitioner is entitled to 
either limited or full participation in the proceedings to fix 
final mail rates, such right did not extend to those portions of 
the proceedings in which temporary mail rates were fixed. 
At the outset, it may be stated that no question can exist con¬ 
cerning the authority of the Board to fix temporary mail rates. 
It is uniformly recognized that agencies with general rate¬ 
making and regulatory powers are authorized to fix interim or 
provisional rates as an incident of these powers." The Board 

«* See. e. g., The New England Division Case, 261 U. S. 184 (1923); Federal 
Power Commission v. Natural Gas Pipeline Company, 315 U. S. 575 (1942) ; 
Omaha d C. B. Ry. Co. v. Nebraska State Ry. Commission, 103 Neb. 695, 173 
N. W. 690 (1919); Chicago Rys. Co. v. City of Chicago, 292 Ill. 190,126 N. E. 
585 (1920). Further, the Interstate Commerce Commission also employs a 
procedure similar to that of the Board in granting temporary increases in 
mail pay to carriers by rail. Railicay Mail Pay, 269 I. C. C. 357 (1947). 

Significantly, Petitioner has not cited a single decision in support of its 
contention that the Board lacks authority to fix temporary mail rates. 
Further, unless Petitioner has disclosed a “substantial interest” in the tem¬ 
porary rate orders here attacked, the legality of those orders is beyond the 
jurisdiction of the Court to adjudicate. If it has disclosed such an interest, 
then the orders are improper because entered without Petitioner’s participa¬ 
tion. The propriety of a particular temporary rate proceeding and order can 
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readily concedes that it is desirable to fix permanent mail rates 
rather than temporary rates wherever possible. However, the 
circumstances surrounding the operations of the brans-Atlantic 
carriers and the conditions prevailing in the industry generally 
have been such as to require the affording of temporary relief 
to the air carriers pending the necessarily lengthy period 
required for determining final rates. The operations of these 
carriers must be maintained for obvious reasons of public pol¬ 
icy, and their operations must not be imperiled by a failure on 
the part of the Board to grant the funds to which they are 
entitled. While it is true that the operations of Pan Ameri¬ 
can and American Overseas probably would not have been 
immediately imperiled if the Board had delayed the fixing of 
temporary rates, their economic positions nevertheless were 
such as to have required this action on the part of the Board 
in the near future. 44 Unlike Petitioner, the certificated car- 

be determined only from all the facts surrounding that proceeding, just as in 
any other administrative action. If the rate orders are set aside and the case 
remanded to the Board for further proceedings with Petitioner as a party 
thereto, the procedure followed in reentering any such temporary rate orders 
and the findings upon which the orders will be based necessarily will differ 
from the instant procedures and findings. Accordingly, there is no necessity 
for the Court at this time to express any advisory opinion concerning any 
particular procedures which it may think should be followed since Petitioner 
will then be in a position to raise any objections to the Court at the proper 
time and in the light of the record made before the Board. 

44 In this respect the case differs from that in Case No. 10086 l There TWA 
was confronted with a financial crisis which required immediate action by 
the Board. The Board’s past practice and existing policy with respect to 
temporary mail rates has been stated as follows: 

“The first temporary mail rate we established was fixed for the purpose 
of providing some mail pay to a new carrier on an interim basis so that a 
critical financial situation through dissipation of its working capital could 
be avoided. Essair, Inc., Temporary Mail Rate, 6 C. A. B. 687 (1946). This 
principle has been consistently followed in the case of carriers without exist¬ 
ing mail rates, and was applied when TWA inaugurated its transatlantic 
services. In later cases, typical of which is National Airlines, Inc., Mail 
Rates, Order Serial No. E-1271, decided March 5, 1948, we extended the 
temporary rate procedure to carriers with existing rates and expressed the 
view that in order for such a carrier to secure a temporary rate, ‘First, there 
must be a showing that its immediate position is critical. Secondly, it must 
appear that its existing rate is substantially inadequate.' Notwithstanding 
this pronouncement, we have on a number of occasions established temporary 
mail rates for such carriers where their immediate financial position was not 
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riers are not free to serve only those points where operations 
are economically feasible and then only when a payload is 
available. Their scheduled operations must be continued and 
all (certificated points served regardless of whether the opera¬ 
tion is commercially profitable. There can be no question but 
that Petitioner’s intervention in the temporary rate proceed¬ 
ings would have delayed the fixing of temporary rates, possibly 
to a point to where irreparable injury might have resulted to 
the trans-Atlantic carriers. 

Petitioner certainly did not demonstrate any necessity for its 
intervention in the temporary rate determinations. As stated 
by the Board in its opinion denying intervention to Slick Air¬ 
ways in similar proceedings to fix temporary rates (pp. 41-44 
of the Board’s brief in Case No. 10086): 

The participation of the petitioner and similarly cir¬ 
cumstanced carriers as formal parties in temporary rate 
determinations, whether they be separate proceedings 
or part of final rate proceedings is not of real and imme¬ 
diate interest to them * * * certainly not in the 

absence of a clear showing of a particular, immediate 
and irreparable loss flowing from the Board's contem- 
plated action. 

critical in the sense that we Intended to the National case. See, for example, 
American Overseas Airlines, Inc., Temporary Mail Rates, Order Serial No. 
E-2776, Pan American Aincays, Inc., Temporary Transatlantic Mail Rates, 
Order Serial No. E-2775, both decided April 29,1949. 

“We think it appropriate at this time to clarify our present position with 
reference to the standards to be employed in determining whether a tempo¬ 
rary rate should be established for a carrier with an existing rate. We no 
longer feel that we should wait for a financial crisis before establishing or 
revising a temporary rate for such a carrier. Rather, we think that the 
temporary rate device may appropriately be employed not only to alleviate an 
existing financial crisis, but also to forestall the creation of such a crisis. 
Accordingly, where it appears that the existing mail rate is substantially in¬ 
adequate in terms of what may reasonably be anticipated as a minimum final 
rate, and if, after giving consideration to the time required for the final rate 
action, the extent to which the carrier’s operations have already been an¬ 
alyzed, the amount of the apparent rate deficiency, the other demands upon 
the time of the Board and its staff, and similar factors, it appears reasonable 
so to do, we will issue temporary rates even though, as in this case, there is 
no immediate financial crisis.” Transcontinental <£ Western Air, Inc., Mail 
Rate Proceeding, Order Serial No. E-3028, Docket No. 2375, dated July 20, 
1949. 
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Our temporary rates are temporary in every sense of 
the word, even to the extent of being subject to later 
retroactive downward or upward adjustment. It not 
being of real and immediate interest to the petitioner 
to be made a party to the temporary rate determination 
in this proceeding, and time being of the very essence 
in such a determination, it would not be in the interest 
of sound administration of the Act to permit interven¬ 
tion. [Italics added.] 

Petitioner did not allege any facts demonstrating that any 
particular, immediate or irreparable effect would have resulted 
to its operations even from any final rate which the Board 
might have fixed for the certificated carriers. On the contrary, 
as hereinbefore stated, Petitioner has conceded in Case No. 
10086 that it cannot know what effect mail pay will have upon 
its operations until the final rate is determined. Under these 
circumstances, the Board clearly was entitled to exclude Peti¬ 
tioner from the temporary proceedings even if it were clear, 
which it is not, that a right of intervention existed in the pro¬ 
ceedings to determine the final rates. 

CONCLUSION 

Upon the basis of the foregoing, it is respectfully submitted 
that the petition for review should be dismissed for want of 
jurisdiction, or in the alternative, that the orders of the Board 
should be affirmed. 
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